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Executive Summary

1 This Civil Society Shadow Report on the Convention on the Rights of Persons with Disabilities (CRPD) presents the perspective of people with disability in relation to Australia’s compliance with its obligations under this convention.

2 The Shadow Report has been compiled from consultations with people with disability and their representative and advocacy organisations, evidence from government and community initiated inquiries and various reports and submissions produced by Civil Society involved in the protection and promotion of human rights for people with disability. The issues raised in this report and gaps highlighted in government compliance with the CRPD should be considered in the context of a nation that is relatively wealthy and where most Australians enjoy a high level of freedom, opportunity to gain a good education, find a good job and where there is respect for individual rights. 
Progress on Advancing the Rights of People with Disability in Australia

3 The Civil Society organisations involved in producing this report acknowledge that over the last 30 years Australia has made much progress in advancing the civil, political, economic and cultural rights of people with disability. This includes:

(a) disability discrimination legislation including the development of standards on education, transport and access to premises;
(b) access to income security through the Disability Support Pension (DSP) and other income allowances;
(c) specific measures and programs to support greater participation of people with disability in education, employment and cultural life;
(d) specific measures and programs to ensure people with disability are able to live in the community such as the closure of many congregate care facilities and the introduction of individualised, person centred approaches to support independent living in particular the support for a National Disability Insurance Scheme (NDIS);
(e) specific measures and programs to ensure people with disability have greater access to the justice system and are free from violence and abuse;
(f) the funding of Disabled Persons Organisations (DPO) and a growing commitment to consulting with them on matters that affect the lives of people with disability;
(g) the funding of advocacy organisations and legal centres for people with disability;
(h) improved funding for aids and equipment including telecommunications;
(i) the introduction of a National Disability Strategy (NDS) to implement the CRPD across all jurisdictions in Australia; and
(j) the development and implementation of a Development for All Strategy to inform Australia’s obligations under Article 32.
4 However despite these reforms people with disability remain significantly behind people without disability in Australia as well as people with disability in other comparative countries.

5 The following provides a snap shot of the current situation of people with disability in Australia.

Involvement of People with Disability and their Representative and Advocacy Organisations (Articles 4 & 33)

6 Australia has failed to effectively involve people with disability and their organisations at all stages of planning, implementation and monitoring the implementation of the CRPD. This is a critical and underpinning element of compliance with the CRPD and jeopardises all current efforts to respond to human rights breaches and policy gaps in relation to full inclusion of Australians with disability.

7 Australia must establish a robust mechanism and provide adequate resourcing to enable an effective and representative voice for people with disability and their organisations in planning, monitoring and implementation of the CRPD.

8 All Australian governments — federal, state and territory — must provide adequate resourcing to ensure that individuals with disability have access to the advocacy support they need to assert and be accorded their CRPD rights and fundamental freedoms.

Legislative Framework (Article 5)

9 Australia has failed to establish a comprehensive, judicially enforceable Human Rights Act that incorporates Australia’s obligations under the Convention. Existing legislation falls short of complete implementation of Convention obligations. Current anti-discrimination legislation does not effectively protect against systemic and intersectional discrimination. Disability discrimination legislation also sets limitations and exemptions that undermine its effectiveness.

10 Legislation, policy and programs differ between state and territory governments. This restricts the ability of people with disability to move between jurisdictions and obtain equal protection of their rights and freedoms throughout the country.

11 Australia must create a Human Rights Act that provides protection for the broader human rights reflected in the CRPD.

Women with Disability (Article 6)

12 The greater levels of discrimination and disadvantage experienced by women with disability have largely gone unaddressed and unacknowledged by ‘gender-neutral’ disability service legislation and policy as well as legislation and policy aimed at women in general. Throughout this report, the issues of concern to women with disability are highlighted, with recommendations for all Australian governments to conduct a comprehensive study of the situation of women with disability in Australia, and to strengthen legislative and policy frameworks to ensure that women with disability are able to exercise their rights. 
Children with Disability (Article 7)

13 Australia does not have a national Children’s Commissioner to specifically promote, advocate and enquire into the rights of all children, including children with disability in Australia. Children and young people with disability are often excluded from decision-making processes aimed at children and young people in general. Aboriginal and Torres Strait Islander children with disability are often not provided with the early intervention supports they require to ensure their full development and participation in community life. This report highlights concerns for children and young people with disability throughout, and recommends that Australia conducts a comprehensive study of the situation of children with disability in Australia with a view to progressing rights contained CRPD and the Convention on the Rights of the Child (CROC).

Priority Intersectional Issues for Australian Government Action 

14 The intersectional discrimination experienced by people with disability from non English speaking backgrounds and Aboriginal and Torres Strait Islander people with disability requires priority focus by all Australian governments. Both of these groups experience greater levels of discrimination and disadvantage, including greater levels of poverty. Failure to collect comprehensive disaggregated data often hides this fact. Current discrimination legislation, policies and programs are insufficient to address this issue. 

Disability Awareness (Article 8)

15 This report highlights the need for concerted action by governments to address disability awareness across all areas of government administration, business and the community. Particular attention is drawn to the need for education on inclusive practices for professionals in media, education, employment, health and the justice systems.

Accessibility (Article 9)

16 While there have been some positive achievements of government in providing anti-discrimination legislation, this report calls for a much more robust effort by all levels of government to make communities fully accessible. Compliance with many of the articles in the CRPD relies heavily on accessible infrastructure, transport and telecommunication.  

Protection in Humanitarian Emergencies (Article 11)

17 Australians have experienced recent humanitarian disasters caused by floods and bushfires during periods of extreme weather conditions. It is clear from these experiences that disaster planning and preparations need to consider the specific needs of people with different forms of impairment during preparation, planning, implementation and post disaster recovery phases of emergency and disaster management.

Equal Recognition Before the Law (Articles 12)

18 A number of laws, policies and practices deny or diminish recognition of people with disability as persons before the law, or deny or diminish a person’s ability to exercise legal capacity. Substitute decision-making arrangements vary from jurisdiction to jurisdiction and are a key source for significant and widespread breaches of human rights, especially against those who may need support in decision-making.

19 Australia must withdraw its Interpretative Declaration in relation to Article 12.
Access to Justice (Article 13)

20 People with disability in Australia do not have full access to participation in the justice system on equal terms to people without disability. Participation in juries; accessibility and adaptability of court processes; access to affordable, independent legal services; and, fair treatment and access to disability support and rehabilitation within correctional facilities continue to allow discrimination on the grounds of disability. Further, the failure to acknowledge the credibility of people with cognitive or psychosocial disability before the law, whether as witnesses or victims, enables perpetrators of abuse and criminal assault, to avoid the normal consequences for such acts.

21 Disproportionately high numbers of people with disability in the justice system highlight major failures in the justice system to divert and prevent custodial sentences and provide appropriate post custody supports and rehabilitation.

22 Major reforms are required with regard to how people with disability are treated in the justice system.

Liberty and Security of the Person (Article 14)

23 In Australia, although legislation does not permit the deprivation of liberty without lawful and proper reason, people with disability face higher rates of deprivation of their liberty than the general population. There is evidence that in practice guardianship laws are moving further away from supporting individual autonomy and towards a more paternalistic and protection orientated approach. Particular concerns are raised about the circumstances of those persons with cognitive and psychosocial disability.

Freedom from Cruel and Inhumane Treatment and from Abuse and Neglect (Articles 15 & 16)

24 Our consultations revealed evidence of widespread abuse, inhumane treatment and neglect, particularly in relation to people with cognitive and psychosocial disability and people with dementia. Medical model solutions and approaches, behaviour management regimes and significant levels of human rights ignorance by disability and medical professionals all contribute to the abuse and inhumane treatment experienced by people with disability. Significant concerns are also raised about the poor treatment and neglect of people placed in immigration detention centres who experience psychosocial disability as a result of human rights abuses and mistreatment.

25 Access to independent individual and systemic advocacy support and legal assistance in relation to these issues is under resourced and not available or accessible to many people with disability who need assistance to protect and promote their human rights.

26 This report calls for a major inquiry and significant reforms in relation to abuse, mistreatment and neglect of people with disability who are placed in institutional settings or under compulsory treatment regimes. It also recommends that governments meet their obligations to protect people made vulnerable by such neglect through improved funding for independent advocacy programs accessible to all people with disability.

Protecting the Integrity of the Person (Article 17)

27 Existing mental health legislation, policies and practices, especially in relation to compulsory treatment orders (CTO) and the lack of safeguards and resourcing do not adequately protect the integrity of the individual and in some cases actively harm a person’s integrity.

28 Australia must withdraw its Interpretative Declaration in relation to Article 17.

Freedom of Movement and Nationality (Article18)

29 Australia’s immigration and refugee policies discriminate against people with disability and their family, severely restricting their freedom of movement and ability to choose a nationality.

30 Australia must withdraw its Interpretative Declaration in relation to Article 18. 
Independent Living in the Community and Self Determination (Articles 19 & 20)

31 Despite the introduction of legislation to end institutional models of accommodation and disability support, many people with disability continue to rely on institutional warehoused housing and support arrangements due to the lack of a commitment by governments in each jurisdiction to invest in the necessary reforms. Current funding arrangements are significantly underfunded and the administration of funding broken and inefficient and limit or prevent freedom of movement within Australia due to the nature of regional and state based administration arrangements. Access to aids and equipment that promote mobility and independence is also rationed and not offered as an entitlement. On a positive note, Australian governments have endorsed a Productivity Commission (PC) report calling for a massive reform and funding boost to disability support funding in Australia. 
32 Australia must close all institutions, forced co-tenancy arrangements and other congregate care facilities for people with disability that provide housing and support. They must introduce reforms that make disability support and the aids and equipment needed to live independently in the community an entitlement for all eligible persons as well as ensure that disability support funding arrangements maximise personal autonomy and self-determination. 

Freedom of Expression and Access to Information (Article 21)

33 In order for all people to share equal opportunities for communication and expression of opinion, there needs to be a significant effort taken by all levels of government to ensure that information available in various media is accessible in alternative formats. It is also critical for deaf people that Australian sign language (Auslan) is officially recognised by governments.

Respect for Home and the Family (Article 23)

34 Many people with disability experience discrimination and neglect in relation to their rights to sexual expression, choice of relationships, having a family and parenting support — all of which are taken for granted by most other Australians. Many of those who rely on disability supports experience paternalistic and moralistic attitudes from support staff and service providers and their needs for assistance in developing and maintaining relationships and friendships and their decisions to enter into marriage or partnerships receive little or no support at a policy or service delivery level. Widespread discrimination against parents with disability occurs in relation to child protection agencies and their interface with the disability support system leading to much higher rates of children being removed from parents with disability than from parents who do not have a disability.

35 Specific attention is drawn to the ongoing use of non-therapeutic sterilisation of women and girls with disability and the failure of Australia to legislate to prohibit this practice. 

36 This report calls for major reforms of legislation, support arrangements and education for both people with disability and the wider community in relation to increasing respect and recognition of this fundamental human right to participate in family life. It also calls for legislation to prohibit non-therapeutic sterilisation for women and girls with disability.

Education (Article 24)

37 Australia’s failure to ensure that education in mainstream education systems is available to students with disability undermines the potential for people with disability to make their full contribution to the economic, cultural, social and political life of Australian society. Poorly trained teachers, inadequate funding of disability supports and a lack of moral commitment to inclusive education and a failure of leadership by state education administrations all contributes to significant systemic failure in this area. Failure to provide an effective and inclusive education system sustains a continued demand for segregated special schools that limit potential for inclusion in the other areas of life in both childhood and later adulthood.

38 This report calls for a major effort by all Australian governments to provide strong leadership and resourcing for reform in relation to good practice in inclusive education.

Health, Habilitation and Rehabilitation (Articles 25 & 26)

39 Access to community health, acute care and specialist disability health expertise is limited by pressures on broader community health budgets. Discrimination against people with disability in the health system ranges from poor accessibility of facilities, lower expectations about good health given pre-existing disability and access to sexual and reproductive health screening. Lack of adaption of hospital and health service routines and care arrangements to accommodate different disability support needs in these settings makes any stay in a hospital setting stressful and sometimes counterproductive in terms of health outcomes for individuals with disability. 

40 Access to health services for Aboriginal and Torres Strait Islander people with disability is even more limited, particularly in remote areas, often leading to additional disabling health conditions.

41 The lack of intensive habilitation and rehabilitation programs undermines the potential and capacity for many people with disability to experience independent living and full participation in the life of the community. Many of the current services provide segregated supports that lead to segregated lives for many adults with disability. There is also a need for specialist disability health services related to disability specific health needs and a variety of therapy services designed to maximise independence and participation in the life of the community. 

42 It is vital that all Australian governments audit the health needs of people with disability within broader preventative and proactive health campaigns and that specialist attention to disability related habilitation and rehabilitation are offered within mainstream community health services.

Work and Employment (Article 27)

43 Rates of employment of people with disability in Australia are among the lowest in the OECD countries. While there are various government labour market initiatives in place to support employment of people with disability, rates of job placement are very low and tend to benefit those returning to work from an accident rather than those with congenital or long term disability. Little has been done to address structural and systemic barriers in the workplace that limit employability of many people with disability. Employment rates of people with disability in government public services have declined over the last two decades. Poorly paid positions in sheltered/segregated work settings supported and subsidised by government continue to be the only avenue of employment for a significant number of people with disability. There are even poorer employment opportunities for people with disability from Aboriginal and Torres Strait Islander communities often due to a lack of culturally relevant options. Many people with higher support needs who have the same aspirations to work and be productive have been deemed unemployable with significant implications for self worth and well being that arises from a productive life. More creative and broader approaches to work need to be developed that make the most of their capacity for making a positive contribution.

Income and Social Protection (Article 28)

44 While Australia provides income security through the Disability Support Pension (DSP) and other allowances, people with disability are over represented in indicators of financial hardship and poverty. Australians with disability are ranked 27th out of 27 countries in the OECD nation rankings for poverty. Despite this, Australia has introduced punitive measures to force people with disability who are deemed to have a capacity for work, off the DSP and on to unemployment benefits that are a much lower level of income. New impairment Tables that have been introduced will impact negatively on particular groups of people with disability and are not a fair or useful strategy for promoting employment of people with disability.

45 While a significant percentage of people from Aboriginal and Torres Strait Islander communities report some type of impairment or health condition, lack of culturally appropriate employment models and limited support services in more remote communities mean that this population is even more severely disadvantaged. 
46 Migrants with disability coming to Australia (other than those coming on humanitarian grounds) are forced to wait ten years before they can access a Disability Support Pension.

47 This report calls for Australia to reform income security to enable people with disability to have a liveable level of income that takes into account the different needs of people with disability from Aboriginal and Torres Strait Islander communities and that eliminates the qualifying period for access to the DSP for migrants.

Participation in Political and Public Life (Article 29)

48 Current legislation relating to electoral processes allow for many people with disability (particularly those with intellectual and cognitive disability) to be automatically exempted from Australia’s compulsory voting system rather than assuming capacity unless it can be proven otherwise. Accessibility of secret ballot arrangements makes voting less equal and accessible for people with vision or literacy impairments. Inadequate funding to support representative organisations of people with disability limits their capacity to support active participation by people with disability in the political process including standing for elected office.

49 This report calls for amendments to the electoral legislation to promote greater accessibility to voting and provision of means of voting and assistance that maximises the chance for all people with disability to meet their obligations as a citizen. Improved funding to representative organisations of people with disability to promote active engagement in the political sphere should be a key strategy.

Participation in Cultural Life, Recreation, Leisure and Sport (Article 30)

50 Programs that facilitate and support involvement in a broad range of community cultural and recreation opportunities receive little attention from government. While governments have invested in elite sporting programs, there has been little in the way of investment in accessible and inclusive grass roots participation in recreation, arts and cultural events and programs or sports clubs and activities. Attention to the needs of people with higher support needs to facilitate social connections and opportunities for friendship and a sense of belonging have declined over the last three decades. 

51 There is a need for government action to invest in programs that build social connections and friendships through participation in the arts, leisure and sport.
Statistics and Data Collection (Article 31)

52 Whilst Australia collects statistics and data in a variety of ways, this data is largely not disaggregated or available to inform policy. 

53 Australia must develop consistent approaches to the collection of data disaggregated by disability type and other demographic information including gender, age, geographic location, Indigenous status, ethnicity, and cultural background.

International Cooperation and Development (Article 32)

54 Australia has made a positive and significant investment of funding to support integrated international development programs. However, there needs to be more emphasis on encouraging Australian people with disability and their organisations to play a leadership role in this process and resourcing to enable them to establish links and connections with disabled person’s organisations (DPOs) in developing nations. 

55 This report calls on Australia to resource leadership and participation by people with disability to have direct links with people with disability and their organisations in other developing nations.

National Implementation and Monitoring (Article 33)

56 Whilst Australia has established implementation and monitoring mechanisms for the CRPD, these have been established largely without the involvement of people with disability. The ongoing monitoring of the CRPD remains problematic with only tokenistic involvement of people with disability in the process.

57 Australia must involve and adequately resource people with disability through their representative and advocacy organisations in all aspects of the implementation and monitoring processes of the CRPD.

Recommendations 

Article 4

· That Australia implements the recommendations of the Universal Periodic Review and establish a comprehensive, judicially enforceable Human Rights Act that incorporates Australia’s obligations under the CRPD and other human rights treaties.

· That Australia, in partnership with people with disability through their representative organisations, establishes robust engagement mechanisms for ensuring the meaningful participation in the development and implementation of legislation and policies to implement the present convention and in other decision making processes concerning issues relating to persons with disabilities. 

· That Australia ensures that representative organisations of people with disability are adequately resourced to effectively participate in implementation and monitoring activities. 

· That Australia ensures that all people with disability have access to the diversity of independent advocacy supports they need to assert and be accorded their human rights and fundamental freedoms under the CRPD. To establish independence and avoid conflicts of interest, government funded advocacy support should be administered at government level and delivered to people with disabilities by agencies that do not fund, administer or deliver disability services.

· That an individual advocacy program owned and managed by Aboriginal and Torres Strait Islander People with disability be established and resourced.

Article 5

· That Australian anti discrimination laws are strengthened to: 

· address intersectional discrimination;
· enable complaints to be heard in a no cost jurisdiction;
· enable representative complaints by Disabled People’s, and Advocacy Organisations; and
· enable complaints regarding vilification and hate crimes on the basis of disability.  

Article 6

· That Australia provides the necessary resources to the various collection and reporting agencies (particularly the Australian Bureau of Statistics) to improve the public availability of data disaggregated by gender, disability, age, ethnicity and Aboriginal and Torres Strait Islander status.

· That Australia commissions and funds a comprehensive assessment of the situation of girls and women with disability, in order to establish a baseline of disaggregated data against which future progress towards the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and CRPD rights can be measured.

Article 7

· That Australia establishes a national children’s commissioner and office to specifically promote, advocate and enquire into the rights of all children in Australia, including the rights of children with disability. 

· That Australia explicitly incorporates CRPD rights, including the principle of the best interest of the child into legislation, policies and programs and service standards, operational procedures and compliance frameworks that apply to children and young people in general.

· That Australia develops comprehensive strategies and mechanisms to ensure that children and young people with disability can fully and equitably participate in consultations, decision-making processes and policy development that affect the lives of children and young people.

· That Australia works with Aboriginal and Torres Strait Islander communities and representative organisations of Aboriginal and Torres Strait Islander children with disability to establish adequately resourced and culturally appropriate, community owned and located responses and support for Aboriginal and Torres Strait Islander children with disability.

· That Australia commissions and funds a comprehensive assessment of the situation of children with disability, in order to establish a baseline of disaggregated data against which future progress towards the Convention on the Rights of the Child and CRPD rights can be measured.

Article 8

· That, as part of the National Disability Strategy 2010 -2020, a national action plan is developed across all governments to address awareness raising of the rights of people with disability in all their diversity. 
Article 9

· That the National Disability Strategy incorporates measures, such as licensing requirements or mandatory codes to address the lack of enforcement of the Disability Standards.

· That the National Disability Strategy incorporates measures to address the full range of accessibility obligations under CRPD Article 9.

Article 10

· That Australia develops a clear national policy and guidelines around right to life, including access to life supports that is consistent with and equivalent to people without disability in Australia. 

· That Australia ensures that the training of medical professionals includes education about the human rights of people with disability in respect to right to life and access to proper care and treatment to sustain life. 
Article 11

· That Australia establishes nationally consistent emergency management standards in consultation with people with disability through their representative and advocacy organisations that are implemented across all three levels of government; that are inclusive across the diversity of impairments and that cover all phases of emergency management preparation, early warning, evacuation, interim housing and support and recovery and building.

· That Australia establishes policies and guidelines to coordinate the work of emergency and disability support agencies and that ensure a continuity of support systems for people with disability during an emergency and in the recovery phase.

Article 12

· That Australia withdraws the Interpretative Declaration in relation to Article 12.

· That, in consultation with people with disability and their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements that address legal capacity in order to:

· modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity; 
· enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity;
· recognise the fact that people with disability will be particularly reliant upon these laws, that provisions will be required to oblige all relevant actors to provide reasonable accommodation to meet the needs of people with disability, and designate a range of positive measures to ensure that people with disability are able to exercise legal capacity on an equal basis with others;
· enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity;
· establish a comprehensive system focused strongly and positively on promoting and supporting people to effectively assert and exercise legal capacity, and on safeguarding against abuse and exploitation in both informal and formal supported and substituted decision-making arrangements; and
· provide specific criminal offences relating to the exploitation, abuse and neglect of people with disability subject to supported and substitute decision-making arrangements.

Article 13

· That Australia proscribes an effective Protective Costs Order jurisdiction for public interest matters.
 

· That adequate funding is provided to Community Legal Centres to ensure access to justice to people with disability, and a National Disability Rights Centre be established.

· That standard and compulsory modules on working with people with disability are incorporated into training programs for police, prison officers, lawyers, judicial officers and court staff.

· That all people with disability be made eligible for jury service.

· That Australia develops comprehensive, gender and culture specific social support programs and systems to identify and prevent the circumstances that contribute to children and young people with disability coming into contact or entering the juvenile justice system. 

· That Australia implements a range of gender and culture specific diversionary programs and mechanisms and community based sentencing options that are integrated with flexible disability support packages and social support programs to prevent adults with disability coming into contact or entering the criminal justice system.

Article 14

· That Australia ensures that legislative, administrative and policy frameworks that deprive people with disability of their liberty and impact on their security are fully consistent with the CRPD.

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CRPD.

· That Australia establishes mandatory guidelines and practice to ensure that people with disability who are deprived of their liberty in the criminal justice system are provided with appropriate supports and accommodation. 

· That Australia amends legislation in relation to crime to include the specific (statutory) offence of deprivation of liberty.

Article 15

· That Australia ratifies the Optional Protocol to the Convention against Torture.

· That Australia enacts legislation in all jurisdictions in Australia to comprehensively criminalise cruel, inhuman or degrading treatment or punishment and provides for legal action to be taken to remedy a breach.  

· That Australia establishes a nationally, consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of restriction and restraint. 

· That Australia conducts a national inquiry into the use of restrictive practices on children and young people with disability in mainstream and segregated schools and identifies and implements recommendations for the elimination of these practices.

· That Australia acts on the recommendations of the UN Committee against Torture to ensure immigration detainees are provided with adequate physical and mental health care including routine health checks.
 
Article 16

· That Australia establishes an independent, statutory, national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of exploitation, violence and abuse experienced by people with disability, and that addresses the multiple and aggravated forms of violence and abuse that result from the intersection of ‘disability’ with other characteristics, such as gender, age, indigenous status and racial, cultural or linguistic status.

· That Australia commissions the Australian Human Rights Commission to undertake a comprehensive public inquiry into the incidence, forms and circumstances of exploitation, violence and abuse of people with a disability in the community and within a full range of service settings, including addressing the gender and age-related dimensions of exploitation, violence and abuse and the particular situation of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds.

· That Australia, in partnership with disability representative and advocacy organisations, establishes a national coordinated strategic framework for the prevention of exploitation, violence and abuse experienced by men, women, girls and boys with disability, that include measures:

· to build resilience, self-advocacy skills, protective behaviour skills, knowledge of rights and redress among people with disability;

· to address the specific circumstances of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds;

· to coordinate and link diverse service systems, including disability, mental health, housing, domestic violence and sexual assault services;

· to reorient service policy and procedures to reflect human rights obligations; and
· to raise awareness among the community and various systems, such as judicial, legal, medical, social services, health, educational systems.

· That Australia urgently plans for the closure of residential care and other institutional environments, and develops genuine community living options, including providing individualised funding and self-directed supports to people with disability.

· That Australia ensures that all people with disability are able to access the independent advocacy support they need to assert and be accorded their human rights and fundamental freedoms under the CRPD.

· That an individual advocacy program owned and managed by Aboriginal and Torres Strait Islander people with disability be established and resourced.

Article 17

· That Australia withdraws its Interpretative Declaration in relation to Article 17.

· That, in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to:

· introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights;
· working with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others; and
· implement administrative arrangements that focus on supported decision making.

Article 18

· That Australia removes the Interpretative Declaration in relation to Article 18.

· That the exemption in the Disability Discrimination Act 1992 (Cth) as it applies to the Migration Act 1958 (Cth) be removed. 

· That Australia ends the use of mandatory HIV testing for all visa applicants and off-shore humanitarian and refugee applicants. 
· That Australia improves consistency, transparency and administrative fairness for migrants and refugees with disability applying for an Australian visa.

· That disability support arrangements for people with disability are administered in a manner that enables people with disability relying on these supports to have the same freedoms as people without disability to choose where they live.

Article 19

· That Australia, as an urgent and immediate priority, develops and implements a national framework for the closure of all residential institutions accommodating people with disability, including those operated by non-government and private sectors, and allocates and provides the resources necessary for people to move to individualised community based housing and support options that will support their inclusion and participation in the general community.

· That Australia gives people with disability control over the resources they require to live with dignity in the community, ensuring that people with disability are able to choose where and with whom they live and which person or agency they will contract to provide them with supports. 

· That Australia resources independent vision-building processes that assist people with disability and their families to explore and envision genuine community living options instead of ‘contemporary’ institutional options. 

· That Australia develops, in partnership with people with disability and their representative organisations, comprehensive awareness raising strategies to challenge and overcome attitudes and beliefs that perpetuate segregated housing and support options for people with disability.

· That Australia develops, in partnership with people with disability through their representative and advocacy organisations, housing and support policy guidelines and frameworks that ensure that resources, programs and funding allocations, including individualised funding are provided to implement the rights contained in the CRPD. 

· That Australia progressively and significantly increases the availability of social support necessary for people with disability to live in and be a part of the community (such as personal care, domestic assistance, and daily living skills support). 

· That Australia significantly increases the range, affordability and accessibility of public and social housing stock to ensure that people with disability can maximise their level of independence and freedom and feel safe and secure in their own home.

· That Australia makes a significant investment in enhancing universal design standards and regulations governing accessibility and affordability of all private and public housing. 

Article 20

· That Australia establishes a nationally consistent, adequately funded entitlement program for assistive devices, aids and equipment to enable people with disability, including those in rural and remote areas to participate in all areas of community life.

· That Australia, in partnership with Aboriginal and Torres Strait Islander communities and representative organisations, develops mechanisms to establish locally relevant solutions that ensure equipment is suitably robust and repairs and maintenance can be undertaken locally.

Article 21

· That Australia develops standards for accessibility of all information and communication, including in languages of choice and for consultation processes and public events. 

· That Australia provides all information in accessible formats including audio description, Braille, Easy and Plain English as well as captioning.

· That Auslan be recognised as Australia’s official sign language, and that Deaf peoples’ right to use Auslan be legally recognised.

· That Australia formally recognises the communication requirements of people who are DeafBlind, and establishes and resources nationally consistent accreditation courses for DeafBlind interpreters.

· That Australia recognises augmentative and alternative communication in all official communications and provides adequate funding and support for the acquisition of augmentative and alternative communication devices. 

Article 22

· That Australia reviews and strengthens safeguards for the protection of privacy of people with disability including information sharing and management between government agencies.

· That people with disability are provided with accessible information and education programs about their privacy rights. 

Article 23

· That, in line with the recommendations from the UN Committee on the Rights of the Child, the UN Committee on the Elimination of Discrimination against Women and the UPR, Australia develops nationally consistent and uniform legislation that explicitly prohibits non‑therapeutic sterilisation of all children except in circumstances where there is a serious threat to health or life; and that prohibits non-therapeutic sterilisation of adults without their full and informed consent except in circumstances where there is a serious threat to health or life. 

· That Australia conducts an urgent national inquiry into the legal, policy and social support environment that gives rise to the removal and / or threat of removal of babies and children from parents with disability.

· That Australia collects appropriate statistical and research data on the number of parents with disability in contact with the child protection system and the number of children removed from parents with disability, disaggregated by gender, ethnicity, Aboriginal and Torres Strait Islander status and other relevant variables, in order to guide policy, funding, and support development.

· That Australia establishes comprehensive and intensive gender specific parenting and family support measures for parents with disability, to assist with maintaining children with their parents and within their own family homes. 

· That Australia audits laws, policy and practice governing adoption, reproductive autonomy and procreative choice against the CRPD and establishes measures to remove inconsistencies. 

· That Australia establishes measures to raise awareness in the general community, specifically people with disability, their families, the judiciary and agencies involved in child protection about the right to parent, particularly for people with intellectual and psychosocial disability and promote positive images of parents with disability in the community. 

· That Australia resources sexuality, relationship and human rights training and information for people with disability, including providing support for agencies that provide access to sexual services, including in residential facilities. 

· That Australia ensures that at the next review of the National Child Protection Framework, specific issues and comprehensive strategies for both children and young people with disability and parents with disability are identified and included for implementation.
· That Australia provides significant investment in supports and measures to ensure that families are able to provide appropriate support to their children with disability without needing to resort to relinquishment. Such measures should include methods for the collection of consistent, cross-jurisdictional data about the relinquishment of children with disability by families. 

Article 24

· That Australia conducts major research into the effectiveness of current education inclusion policies and extent to which Disability Standards in Education are being implemented in each state and territory.

· That Australia develops consistent strategies for funding students with disability and resourcing, their teachers and teacher aides and school administrators on good practice in inclusive education and the creation of a culture of welcome and inclusion for all students. 

· That all teachers who use Auslan are properly certified, and that all children who use Auslan have access to a teacher certified to use Auslan in primary schools, and a qualified Auslan interpreter at secondary school at all times and for all school activities. 

· That all students with disability have access to Individualised, portable funding and supports.

· That the following measures in respect of teacher training be implemented to ensure the mainstream inclusion of students with disability:

· increased training of teachers and teacher’s aides involving an emphasis on improving their knowledge and understanding of disability-related issues and suitable curriculum design, skills assessment, behaviour management and instructional strategies;

· all training courses and professional development programs for teachers and integration aides be subsidised and compulsory, undertaken regularly and incorporated into general education training rather than by way of separate disability-specific sessions; 

· increased resources to support teachers and teacher’s aides; and
· ensuring teaching programs include exposure to direct and structured interaction with students with disability in addition to formal instruction.
 
· That bullying and social exclusion of students with disability at school are addressed through national initiatives that seek to change the culture of discrimination and harassment of students with disabilities.

· That a greater emphasis be placed on a holistic approach to inclusion in education that includes social education and participation in all areas of school life. 

· That Australia sets targets to increase participation and completion rates by students with disability in tertiary education.

· That educational institutions focus on current best practice approaches to assisting students with disability who are at risk of suspension or expulsion for unacceptable behaviour.
 
Article 25

· That Australia conducts a national review of the state of health of men, women, boys and girls with disability to identify the gaps between people with disability and the rest of the community in relation to a broad range of health indicators including nutrition, dental, exercise, physiological and mental health. 

· That a Public Health Strategy be developed to promote preventative approaches and early diagnosis of health issues among people with disability who may not access work place health check programs available to those in the mainstream workforce.

· That Australia resources the creation of a national network of intellectual disability health specialists as a resource to enhance the capacity of mainstream services to cater to the specific needs of people with intellectual disability.

· That the National Disability Strategy identify gender specific actions to address the health inequity experienced by women with disability that intersect with actions contained in the National Women’s Health Strategy. 

· That the National Women’s Health Strategy include a commitment to rectifying health inequities between women, particularly through identifying the specific health needs and issues of girls and women with disability with specific attention to women with disability from Aboriginal and Torres Strait Islander communities and those living in rural and remote areas.

Article 26

· That a National Disability Insurance Scheme is implemented to provide disability services and supports to all people with a disability who need assistance to participate and be included in the community on an equal basis with others. Such a Scheme should establish an entitlement to the funding necessary to achieve this purpose and provide for the person with disability to be the decision-maker about the services and supports they receive.

· That Australia establishes a mechanism to assess and properly address the therapeutic and allied health needs of all people with disability that need assistance.

Article 27

· That Australia conducts a comprehensive review of the current employment support arrangements for people with a disability with a view to developing a national plan to significantly increase support for men and women with disability, in particular men and women with intellectual disability to move from school to training to open employment. 

· That Australia ceases to fund segregated workplace options.

· That Australia funds employment support for all people with disability that is attached to the individual and is able to be used in mainstream settings.

· That Australia conducts an audit of the current supported employment wage assessment tools and industrial conditions with a view to ensuring that people with disability receive equitable and fair remuneration for their work, and receive the supports they need to move from supported employment to open employment. 

· That Australia increases investment in addressing structural barriers to the employment of men and women with disability, in relation to workplace accommodations and adaption, accessibility of workplaces, flexibility of work requirements and accessible and affordable public transport.

· That Australia adopts initiatives to increase employment participation of women with disability by addressing the specific underlying structural barriers to their workforce participation.

Article 28

· That Australia prioritises gender-specific research and disaggregated data collection on the links between disability and poverty, including identifying poverty alleviation and monitoring strategies to address poverty among all people with disability. 

· That the Disability Support Pension be regularly raised in addition to indexation in recognition of the extra cost of living with disability to ensure people with disability have access to an adequate standard of living.

· That Australia prioritises steps to safeguard and promote the realisation of the right to an adequate standard of living and social protection for people from Aboriginal and Torres Strait Islander communities, including education about income support arrangements and the appropriate and timely provision of disability supports.

· That the 10 year qualifying period for migrants to access the DSP is abolished.

· That Australia revises the Impairment Table developed as an assessment tool to determine level of benefit entitlements to ensure that it is based on a social model International Classification instrument.

· That unemployment and other benefits, such as Parenting Payment be raised to be equivalent with other pension payments. 

Article 29

· That Australia preserves the right of people with disability to vote in elections on an equal basis with others by removing section 93(8) of the Electoral Act 1918 (Cth) (‘unsound mind’ provision) and/or enacts alternate legislation restoring the presumption of the capacity of people with disability to vote and exercise choice.

· That Australia conducts a thorough, critical review of the legislative and administrative arrangements governing electoral matters to ensure that people with disability can fully and equally participate in electoral processes, including obtaining the right to cast a secret ballot freely and independently. 

· That Australia ensures that all aspects of voting in an election are made accessible to all citizens with a disability who are eligible to vote by:

· enabling people with disability to more easily register for a postal or pre-poll vote;

· ensuring access to voting places that allow access by public transport and entry to polling stations;

· providing voting information and forms in alternative formats; and
· making available electronically assisted forms of voting to those who need it, regardless of cost of providing this facility.

· That Australia ensures that voting materials including ‘how to vote’ information and the materials involved in recording and lodging votes are provided in alternative formats. This includes the provision of hearing augmentation systems, Auslan interpreters, audio descriptions, Braille versions of documents, materials in easy and plain English and the right to have a person of own choosing to assist with the voting process.

· That Australia ensures voting rights for all Australian citizens held in custody, regardless of the length of their prison sentence.

· That public services in all jurisdictions increase opportunities and support for people with disability to play an active role in public administration.

· That Australia addresses leadership development for people with disability by resourcing people with disability and their representative organisations to develop leadership development initiatives and to promote participation by people with disability in all areas of political and civic life at all tiers of government in Australia.

· That Australia provides adequate resources to representative organisations of people with disability to enable them to participate in the policy process.

Article 30

· That Australia provides sufficient resources to comprehensively implement the National Arts and Disability Strategy.

· That Australia focuses on developing measures to facilitate social connections and friendship for people with disability through provision of disability supports that encourage participation in a wide range of recreation opportunities in line with aspirations and preferences of individuals with disability.

· That Australia adequately supports the participation of people with disability in all aspects of the arts including professional development.

· That Australia adequately supports the participation of people with disability in sports and recreation activities at both grass roots community and elite levels.

· That Australia promotes good practice in accessible tourism.

· That Australia develops comprehensive measures to address barriers to the specific cultural needs and life of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds.

Article 31

· That Australia develops nationally consistent measures for the collection and public reporting of disaggregated data across the full range of obligations contained in the CRPD.

· That all data be disaggregated by age, gender, place of residence, type of disability and cultural background.

· That all data collected be available free of charge to people with disability through their representative and advocacy organisations.

Article 32

· That Australia increases its overall aid budget to be commensurate with international standards, and increase its budget commitment to specific disability inclusive initiatives.

· That AusAid employs people with disability in leadership and critical advice roles.

· That Australia actively supports, partners and engages with Australian DPOs in international development. 

· That AusAid partners with Australian DPOs to promote the leadership of people with disability in disability inclusive development.

Article 33

· That the Attorney-General’s Department and the Department of Families, Housing, Community Services and Indigenous Affairs take urgent action to consult with people with disability through their representative and advocacy organisations about the establishment of an effective and independent monitoring mechanism for progressing both the National Disability Strategy and implementation of the CRPD in Australia.

· That Australia establishes a National Disability Commission and National Disability Research Institute as part of Australia’s framework for promoting and monitoring implementation of the CRPD.
 These institutions should work in cooperation with other elements of Australia’s implementation and monitoring framework with all its capacities, powers and duties underpinned by the CRPD.

· That Australia directly incorporates the CRPD into Australian law,
 by the introduction of a Bill of Rights; a provision incorporating CRPD into law; or, specific incorporation or translation of Article 4 obligations into domestic law. (See Article 5)

· That Australia examines its framework to promote, protect and monitor the implementation of the CRPD by ensuring the framework carries out a strategic rather than purely informational role, including monitoring the transformation of major social structures to ensure current and future levels of compliance with the CRPD; and examining the need for any additional measures to ensure compliance with the CRPD in areas that fall outside the direct responsibility of national human rights institutions.

· That Australia adequately resources disability representative, advocacy and legal organisations to participate in the implementation and monitoring of CRPD.
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Background
Introduction to Australian Government and Legal System

58 Australia by world standards is a wealthy nation, (ranked 8th in the world
) with a gross domestic product equivalent to $US37,564.67 per capita. Australia is also one of the world’s most developed countries, and is ranked second (behind Norway) in the United Nations Human Development Index.

59 A pluralist democracy, Australia is recognised for its enduring political stability.
 It has a federal system with a central Commonwealth government and six states and three territories. Australia’s federal system of government is enshrined in the Australian Constitution and provides limited powers to the Commonwealth. The Australian Constitution contains a series of ‘enumerated powers’, which circumscribe the limits of Commonwealth legislative competence. The Commonwealth government has legislative responsibility as outlined in section 51
 of the Constitution and in particular section 51(xxix) (the ‘external affairs’ power) which enlivens Australia’s obligations under human rights treaties.

60 It is under this external affairs power that the Commonwealth government can undertake international obligations and pass domestic legislation to give effect to those obligations. The Constitution does not incorporate a set of codified rights but is the source of six explicit and some implied rights. The explicit rights enshrined in the Constitution include the right to trial by jury, to vote and freedom of religion.
 The courts over time have established areas of implied constitutional limitations on government’s action. These areas of implied rights — or more correctly freedoms — include freedom of political communication.
 The Australian Constitution contains no provisions for, and makes no explicit reference to, disability or persons with disability. 

61 As the Australian Constitution does not incorporate a statement of rights the source of human rights in Australia is through the external affairs power and the Federal Government’s signing and ratification of seven of the nine core human rights treaties.
 Australia does not have a constitutional Bill of Rights or legislative Human Rights Act
 and is currently the only common law country without some form of comprehensive legal protection of human rights.

62 Those powers that are not enumerated in the Australian Constitution remain within the legislative competence of the states, which is plenary in nature and are limited only by what is necessary for “peace, order and good government” of the State.
 Australia also has three self-governing territories, each of which also has plenary power. However, the source of their self-government is Commonwealth legislation rather than constitutional power. In the self-governing territories the Commonwealth parliament retains the full power to legislate, and can override laws made by the territorial institutions, which it has done on rare occasions. Under the Federation, the criminal law, policing and the provision of health, education and social services, are principally the responsibility of the Australian State and Territory governments.

63 To address issues in relation to federalism the Council of Australian Governments (COAG) was formed as the key intergovernmental forum in Australia. COAG comprises the Prime Minister, State Premiers, Territory Chief Ministers and the President of the Australian Local Government Association (ALGA). Established in 1992, the role of COAG is to initiate, develop and monitor the implementation of policy reforms that are of national significance and which require cooperative action by Australian governments.
 
methodology

Organisation and Participation

64 The NGO Shadow Report on the Convention on the Rights of Persons with Disabilities (CRPD) was drafted by a Project Group comprised of representatives from seven leading disability organisations in Australia, with the aim being to assess Australia’s compliance with the CRPD from a Civil Society perspective. 

65 The Coordinating Committee for the CRPD Shadow Report project was comprised of the following organisations:

(a) Australian Centre for Disability Law (formerly the NSW Disability Discrimination Legal Centre representing the National Association of Community Legal Centres)

(b) People with Disability Australia 

(c) Queensland Advocacy Incorporated

66 A Project Group was established in order to assist in steering the project. The Project Group consisted of representatives from seven organisations:

(a) Australian Disability Rights Network and Redfern Legal Centre

(b) People with Disability Australia

(c) Queensland Advocacy Incorporated

(d) Australian Federation of Disability Organisations

(e) Australian Centre for Disability Law (formerly the NSW Disability Discrimination Legal Centre)

(f) Disability Advocacy Network Australia

(g) Australian Human Rights Centre 

(h) First Peoples Disability Network Australia

67 The role of the Project Group was to:

(a) Provide advice on the process for developing the Shadow Report

(b) Coordinate consultations at a State/Territory level  

(c) Assist with seeking funding for the development of the Shadow Report and sending the NGO delegation to the UN

(d) Provide direction to DLA Piper by providing information such as contacts, statistics, reports, etc

(e) Endorse the Shadow Report

68 The Project Group was supported in this task by the pro bono support of DLA Piper, who assisted in facilitating the consultations in each State and Territory in Australia, in addition to providing an initial draft of the Shadow Report and ongoing support in finalising the report.

69 The specific role of DLA Piper in the project was to:

(a) Develop the project plan.

(b) Coordinate project group meetings.

(c) Develop consultation materials, including background information on the Convention on the Rights of Persons with Disabilities (CRPD), consultation workbook and program.

(d) Undertake consultations in conjunction with project group members, including organising the logistics and program for State and Territory consultations.

(e) Provide the initial draft of the Shadow Report on the CRPD.

(f) Provide ongoing support and complete follow-up activities on the Shadow Report on the CRPD.

70 The Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) also provided valuable assistance to the Project Group, providing support for the consultations that took place throughout Australia and for a consultant to redraft the report. 

71 Each Coordinating Committee member contributed much time in developing the project, organising the project group and instructing DLA Piper. Each Project Group member contributed significantly to the preparation of consultation materials, co-facilitation of consultations throughout Australia, to the development of the website and drafting and editing the Shadow Report. 

72 The aims of the Civil Society Shadow Report were to:

(a) Reflect the views and lived experience of people with disability in Australia.

(b) Identify the extent to which people with disability in Australia currently enjoy the fundamental human rights and freedoms provided for in the CRPD.

(c) Identify the extent of the realisation of each article of the CRPD.

(d) Identify those matters preventing the full enjoyment by people with disability in Australia of the CRPD rights and freedoms.

(e) Promote the full realisation of the CRPD rights and freedoms.

(f) Make recommendations for government action that will assist in the realisation of the CRPD rights and freedoms. 

Considerations

73 In analysing Australia’s implementation of the CRPD, the Project Group took note of:

(a) The lived experience of people with disability in Australia

(b) The implementation of new policies

(c) Legislation translating political will into a legal framework

(d) Program development translating both policies and legislation into practical change

(e) Financial resource allocation

(f) The training of government personnel in CRPD rights

(g) The incorporation of persons with all types of disability from all socio-economic, religious and cultural backgrounds in all policy and legislative development 

(h) The inclusion of a gender analysis in the legislative, administrative and policy framework.

Process

74 From November to December 2009, community consultations were undertaken in the form of a listening tour. Project Group representatives travelled to capital cities in Australia and consulted with people with disability and their representative and advocacy organisations to discuss the CRPD and the lived experience of people with disability. Consultations were held in Sydney (10 November 2009), Melbourne (16 November 2009), Canberra (20 November 2009), Adelaide (25 November 2009), Perth (30 November 2009), Darwin (7 December 2009), Tasmania (3 December 2009) and Brisbane (12 December 2009).

75 In December 2009 a website was created to provide information on the CRPD shadow report for both the disability sector and the general public, with the further intention being that it would encourage submissions, of which over 200 responses were made. The website was regularly updated throughout the project.

76 During 2010 the project group invited disability representative, advocacy, and legal organizations to provide information about the lived experience of their members, clients and constituents with disability.

77 In April 2010, Project Group representatives met with First Peoples Disability Network (Australia) to discuss the CRPD and the lived experience of Aboriginal and Torres Strait Islander peoples with disability.
Article 4 — GENERAL OBLIGATIONS

STATUS IN AUSTRALIA

No Legislation to Enact the CRPD

78 While Australia has developed a National Disability Strategy that makes commitments to the implementation of its obligations under the CRPD, it has not enacted legislation that comprehensively protects these rights. (See Article 5)
Disability Discrimination Legislation

79 The Disability Discrimination Act 1992 (Cth) (DDA) makes direct and indirect discrimination on the grounds of disability unlawful in relation to employment, education, access to premises, the provision of goods and services, accommodation, membership of clubs, associations, sports and the administration of Australian Federal laws and programs. 
National Disability Strategy

80 The National Disability Strategy (NDS) sets out a national policy framework for guiding Australian governments to meet their obligations under the UN CRPD. This framework sets out goals and objectives under 6 areas of mainstream and disability-specific public policy.

National Disability Insurance Scheme (NDIS) 

81 The Federal Government commissioned the Productivity Commission to undertake a review of disability support and care arrangements for people with disability and their families. The Commission’s report issued in July 2011 proposes a doubling of the level of funding for disability support and significant reforms to the funding and administration arrangements in the form of a national disability insurance scheme. These recommendations are welcome with features of a proposed scheme based on an entitlement to disability supports and a commitment to funding models that promote self-determination. Currently, there is bipartisan support for an NDIS but implementation strategies are unclear and a financial commitment and funding mechanism have not been declared.
Engagement with People with Disability through their Representative Organisations

82 While the National Disability Strategy provides a good framework for taking action to implement obligations under the CRPD, civil society organisations of people with disability, advocacy groups and other human rights organisations are dissatisfied with the lack of consultation and meaningful engagement in the process of implementation and monitoring of the strategy. Australia has failed to address its obligations under Article 4.3 to put in place effective and robust mechanisms for consultation, engagement and representation of people with disability in implementation and monitoring of the NDS and NDIS (See also Articles 29 and 33 for further discussion).
83 The NDS was developed following comprehensive consultation with people with disability and their representative organisations as well as other key civil society organisations. However, meaningful engagement has not been maintained for the development of the NDS and for the preparation of the NDS implementation plan. The design and implementation process for the NDIS is also being undertaken without effective mechanisms for meaningful engagement of people with disability through their representative organisations.
National and State Disability Advocacy Programs

84 Federal and State and Territory Governments provide funding for independent advocacy support to be made available to people with disability to promote and protect their human rights and interests and to support their full participation in the community.
 There is insufficient government funding to respond to the high levels of need for advocacy support so that the advocacy support available across the country is patchy and seriously rationed.

85 Advocacy programs are currently funded and administered by government agencies that also develop disability policy and fund and administer disability services. This puts advocacy agencies at risk of defunding or other negative action when they criticise government policy or government funded services. Some service providers are also funded to provide advocacy support, which creates a conflict of interest for advocates in advocating against service activities.

RECOMMENDATIONS Article 4

· That Australia implements the recommendations of the Universal Periodic Review and establish a comprehensive, judicially enforceable Human Rights Act that incorporates Australia’s obligations under the CRPD and other human rights treaties.

· That Australia, in partnership with people with disability through their representative organisations, establishes robust engagement mechanisms for ensuring the meaningful participation in the development and implementation of legislation and policies to implement the present convention and in other decision making processes concerning issues relating to persons with disabilities. 

· That Australia ensures that representative organisations of people with disability are adequately resourced to effectively participate in implementation and monitoring activities. 

· That Australia ensures that all people with disability have access to the diversity of independent advocacy supports they need to assert and be accorded their human rights and fundamental freedoms under the CRPD. To establish independence and avoid conflicts of interest, government funded advocacy support should be administered at government level and delivered to people with disabilities by agencies that do not fund, administer or deliver disability services.

· That an individual advocacy program owned and managed by Aboriginal and Torres Strait Islander People with disability be established and resourced.

Article 5 — Equality and non-DISCRIMINATION

STATUS IN AUSTRALIA 

86 In 2009, Australia introduced the Disability Discrimination and Other Human Rights Legislation Amendment Act 2009 (Cth). This Act amended the Disability Discrimination Act 1992 (Cth) (DDA). The amendments resulted in the creation of an individual right of complaint in relation to breaches of CRPD by Australia, which can be investigated and conciliated by the Australian Human Rights Commission (AHRC). If not resolved through conciliation, a report can be prepared and tabled in Parliament. However, there is no right to access an Australian court in relation to a breach of the CRPD.

87 The scope of protected rights and grounds of discrimination are much narrower in Australia than under international human rights law. No comprehensive legislative, administrative, judicial or other protection of human rights currently exists in Australian domestic law.
 Although ad hoc human rights obligations exist through statute law, common law and the Constitution, human rights protection in Australia remains limited.

88 As a result, only part of Australia’s CRPD obligations have been implemented into domestic law. This piecemeal statutory framework of discrimination and equal opportunity laws fails to provide comprehensive uniform human rights protections. Although Victoria and the Australian Capital Territory have introduced limited human rights legislation,
 neither of these instruments give courts the powers to strike down laws inconsistent with human rights legislation, nor do they protect economic, social or cultural rights.

89 The DDA makes it unlawful to directly or indirectly discriminate against a person, group of people or their associates on the ground of disability, in certain areas of public life. The DDA proscribes a defence to discrimination, where the avoidance of discrimination would cause an unjustifiable hardship.
 Each of the Australian States and Territories has enacted similar legislation.

90 Complaints about breaches of the DDA can be made to the AHRC, the national independent commission administering human rights law, which can conciliate but not adjudicate complaints. If unresolved at the AHRC, the individual complainant must pursue their complaint through the federal courts.
.
91 The DDA also provides for the creation of Disability Standards which specify rights and responsibilities in relation to any area of unlawful discrimination.
 Currently standards have been passed in relation to Education, Transport and Access to Premises.
. (Refer to Articles 9 and 24)

92 As of 2010 the Federal Government has commenced a review of all federal anti-discrimination laws with the intention of consolidating all federal discrimination acts/anti discrimination law into one comprehensive Act.
Limitations of the Disability Discrimination Act 1992 (Cth)

93 The rights of people with disability to non-discrimination are limited in six key areas:

(a) failure to address intersectional discrimination;
(b) ineffective complaints process;
(c) lack of protection for systemic discrimination;
(d) a lack of protection against vilification;
(e) exemption clauses that allow discrimination on grounds of disability in migration, insurance and infectious diseases, pensions and allowances and combat and peacekeeping duties (see Articles 18, 25, 27, 28 and 29); and
(f) a lack of community legal education outreach regarding individuals’ rights and protections under the DDA, in particular the lack of outreach to Aboriginal and Torres Strait Islanders communities and people with disability from non English speaking backgrounds.
94 Some of these limitations are being considered as part of the consolidation process mentioned above.

A Failure to Address Intersectional Discrimination

95 Persons who experience double discrimination, for example, persons who are Aboriginal or Torres Strait Islander and who have a disability, have no legal remedy for the interaction of both instances of discrimination.

Case Study

An Aboriginal elder from northern New South Wales was forced to leave his community and move to a large town so that he could access dialysis treatment, which he requires three times a week. Many non-Aboriginal people who live outside his town and who require regular medical treatment are able to use community transport services to take them to the hospital and accordingly are able to remain in their communities. However, the community transport service does not travel to many of the Aboriginal communities, including to the Aboriginal elder’s town. Unable to drive, the elder had no choice but to leave his community. The man is not being discriminated against because of his disability, as community transport is provided to others who require dialysis. Nor is he being discriminated against because of his race, as other Aboriginal people can access community transport when they are healthier and able to walk or drive to another town. It is really the intersection between these two attributes that have led to the discrimination.

96 The failure of Australian discrimination laws to address this type of discrimination has meant that discrimination law has not been utilised by the most disadvantaged people in our community — that is, people experiencing complex and multiple forms of discrimination.

Ineffective Complaints Process

97 The onus is on people with disability to enforce breaches of discrimination law, through the lodgement of individual complaints through the AHRC or its State and Territory counterparts.

98 In AHRC conciliations, there is a power imbalance between the complainant and respondent (usually a company or government agency). This power imbalance is even more prominent when a complainant is without legal representation, a frequent issue. Should the parties reach a settlement agreement at conciliation, any resulting agreement is only binding between the parties to the complaint. Currently, there is no enforcement agency and the complexity of bringing legal proceedings makes it even more difficult for the complainant to enforce an agreement reached through conciliation.

99 If conciliation fails, a complainant can take a matter to the Federal Court or the Federal Magistrates Court for determination. However, the financial and personal costs of pursuing legal action can limit the extent to which individual complainants take this course of action. (See also Article 13) 

Case Study

A student with a vision impairment studying for her final high school exams found it very difficult to gain access to texts in an accessible format. Her marks suffered as a result. She was given the option of taking the matter to court and was advised that she had a very strong test case. However, if she lost, she would have to pay the other side’s legal costs that could be up to $20,000. She was also not prepared to spend her final year in school fighting over the issue in court nor deal with the associated stress. She chose not to pursue it any further. Consequently, her case was not tested and students with vision impairments continue to struggle in obtaining access to texts in accessible formats within a reasonable time period.

Lack of Protection for Systemic Discrimination

100 There are significant limitations of the individual complaints system for dealing with repeat discriminators, and for entrenched practices and systemic discrimination.

Case Study

Over a period of some years, a community legal centre represented a number of people with disability who all complained that the same airline had requested they travel with a companion, and that they pay for that companion ticket. None of these people knew each other or of each others’ complaints. Each complaint settled at the conciliation stage of the process, where the complainants received compensation. The community legal centre recognised there were entrenched problems with the airline, but that there was no way to systemically address such problems in the current system.

101 Organisations are also reluctant to bring representative complaints under the DDA, due to uncertainty as to whether they will have standing.

102 Attempts to address systemic discrimination through the development of disability standards in relation to transport, education and access to premises have failed to address systemic discrimination. The standards have placed de facto limitations on people’s rights as prescribed within the DDA. There is no incorporation of adequate and appropriate enforcement mechanisms outside the individual complaints process. 

Lack of Protection against Vilification and Hate Crimes (see also Articles 15 and 16)

103 Currently, Tasmania is the only jurisdiction that provides a statutory prohibition of vilification on the basis of disability.
 No jurisdiction has legislation prohibiting hate crimes.

104 The failure to provide for adequate measures dealing with vilification and hate crimes on the ground of disability means injurious treatment of people with disability can currently take place without redress.

Case Studies

A 24 year old intellectually disabled man was tortured, forced to lick the toilet bowl and beaten to death by four people. The judge is reported to have said “the assaults were not serious”. 

In July, 2011 a man with intellectual disability on the New South Wales Central Coast was bashed by four youths, causing head injuries.

Similarly, a teacher chose not to report an incident where seven boys attacked and sexually assaulted a 13 year old student with disability in her own schoolyard.

RECOMMENDATIONS Article 5

· That Australian anti discrimination laws are strengthened to: 

· address intersectional discrimination;

· enable complaints to be heard in a no cost jurisdiction;

· enable representative complaints by Disabled People’s and Advocacy Organisations; and

· enable complaints regarding vilification and hate crimes on the basis of disability.
Article 6 — wOMEN WITH dISABILITIES

STATUS IN AUSTRALIA

Situation and Data about Girls and Women with Disability in Australia

105 Women with disability make up about 20.1 percent of the population of Australian women, equating to about two million people.
 It has been recognised that they face a “double disadvantage” due to the fact that “they are discriminated against on the basis of gender, and as people they are discriminated against on the basis of their disability”.

106 There is little data or research about the specific situation of Aboriginal and Torres Strait Islander girls and women with disability and girls and women with disability from non-English speaking backgrounds, but information reported in consultations strongly suggests that significant discrimination and disadvantage is faced by these groups. 

107 In the 2006 Concluding Observations made by the UN Committee on the Elimination of Discrimination against Women (CEDAW Committee), concerns were expressed to Australia about the lack of reporting of data disaggregated by gender, sex and disability which would support effective analysis of legal and policy measures taken towards the practical realisation of equality for women.
 (See also Article 31)

108 In the 2010 Concluding Observations made by the CEDAW Committee, a number of concerns were expressed to Australia about the situation of girls and women with disability, particularly in relation to educational and employment disadvantage, lack of participation in leadership and decision-making positions, the high levels of violence and the ongoing practice of non-therapeutic sterilisation.
 The CEDAW Committee urged Australia, “in light of its recent ratification of the Convention on the Rights of Persons with Disabilities, to undertake a comprehensive assessment of the situation of women with disabilities in Australia”.

Non-Therapeutic Sterilisation against Girls and Women with Disability (see Article 23)

109 Non-therapeutic sterilisation of people with disability is a particularly grave form of human rights abuse, and one that impacts particularly on girls and women with disability.
 The authorisation of non-therapeutic sterilisation is particularly relevant for breaches of Articles 6, 7, 17 and 23. In this report it is fully discussed under Article 23.

Violence (see Article 16)

110 Women with disability are more likely than men with disability and women without disability to be victims of all forms of violence.
 Furthermore, evidence indicates that the violence perpetrated against women with disability is more severe and is committed over an extended period.

Discrimination and Inadequate Access to Healthcare (see Articles 23 and 25)

111 Women with disability continue to face significant inequality in regard to access to adequate healthcare. This is particularly the case in respect of sexual and reproductive healthcare. Gender specific health needs are invisible in mental health services and rarely acknowledged. These issues are largely canvassed in Articles 23 and 25.
Discrimination in Employment and Remuneration (see Articles 27 and 28)

112 In its 2010 Concluding Observations, the UN CEDAW Committee expressed its concern about “the limited access to job opportunities for women with disabilities”.
 Women with disability are significantly disadvantaged in employment in relation to access to jobs, in regard to remuneration for the work they perform and in the types of jobs they gain. These issues are raised in Articles 27 and 28.

Overrepresentation and Treatment in the Prison System (see Articles 13 and 15)

113 Women with disability are overrepresented in the prison system in Australia. In particular, the incarceration rates for Aboriginal and Torres Strait Islander women with disability are higher than equivalent figures for men.

RECOMMENDATIONS Article 6

· That Australia provides the necessary resources to the various collection and reporting agencies (particularly the Australian Bureau of Statistics) to improve the public availability of data disaggregated by gender, disability, age, ethnicity and Aboriginal and Torres Strait Islander status.

· That Australia commissions and funds a comprehensive assessment of the situation of girls and women with disability, in order to establish a baseline of disaggregated data against which future progress towards the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and CRPD rights can be measured.

Article 7 — Children with Disabilities

STATUS IN AUSTRALIA

National Human Rights Protection

114 In response to recommendations arising from the Universal Periodic Review, Australia’s National Human Rights Action Plan Exposure Draft (NHRAP Exposure Draft) includes an action to explore options for establishing a National Children’s Commissioner. However, it is unclear whether this action will include recognition of the particular susceptibility of children with disability to human rights violations. As at March 2012, the NHRAP Exposure Draft has not been finalised or endorsed by Australian governments. 

115 Australia does not have a comprehensive national policy framework for children that articulates how the rights of children, including children with disability should be implemented, monitored and promoted across all jurisdictions. The UN Committee on the Rights of the Child (CRC Committee commented on this omission in 2005.
 The National Framework for Protecting Australia’s Children is only focused on child protection against violence, abuse and neglect, not on all human rights issues. (See also Article 16)

116 The CRC Committee expressed its concern “about the paucity of information on disabled children, especially when it comes to data on disabled indigenous children, alternative care for children with disabilities and children with disabilities living in remote or rural areas”.
 The CRC Committee recommended that Australia “adopt a consistent national approach to the collection of data on children with disabilities”,
 however this has not occurred. 

117 Disability Services Standards, which exist under disability services legislation in all States and Territories provide guiding principles for quality disability service provision. However, these Standards are adult focussed and do not address principles relating to the ‘best interests of the child’, the evolving capacity of children to make decisions or age-appropriate services and supports. 

118 The principle that the best interests of the child be a primary consideration is part of Australian policy and law but is not always effectively applied, or is applied inconsistently to children and young people with disability in different States and Territories across Australia. 

119 Human rights violations and the failure to consistently apply the ‘best interests’ principle based on human rights obligations will be considered further in relation to right to life of newborn children with disability (discussed in Article 10), the over representation and treatment of young people with disability in the juvenile justice system (discussed in Articles 13 and 15); restrictive practices used in schools (discussed in Article 15); violence, exploitation and abuse (discussed in Article 16); forced sterilisation of children with disability (discussed in Article 23); relinquishment of children with disability (discussed in Article 23) and the right to education (discussed in Article 24).

Freedom to Express Views Freely

120 Children and young people with disability are not provided with adequate opportunities or accessible information to assist them to express their views freely in matters that affect them. While there are some genuine examples of Australian governments engaging children and young people with disability in consultations and decision-making forums, there is no national, comprehensive approach to seek the views of children and young people with disability.

121 A lack of communication aids and support from an early age is a key barrier that prevents young people and children with disability from participating in decision making processes.

122 Attitudes that assume that young people with disability do not have the same interests, issues and insights as other young people, and that they belong in a specialist disability sector create a significant barrier to their participation in consultations and decision-making forums.

Aboriginal and Torres Strait Islander Children and Young People with Disability

123 There is limited information available about the prevalence of impairment and disability among Aboriginal and Torres Strait Islander children and young people. However, in 2005 the Commonwealth Steering Committee for the Review of Government Service Provision found that 37 percent of the Aboriginal and Torres Strait Islander population had a disability, and that this figure did not include people with psychosocial disability.

124 The higher incidence of impairment amongst Aboriginal and Torres Strait Islander communities results from a number of social circumstances including:

(a) lack of access to appropriate health care;
(b) poor nutrition;
(c) lack of accessible, habitable and culturally appropriate housing;
(d) exposure to violence and psychological trauma, such as that caused through dispossession and forced removal from families and communities; and
(e) substance abuse, as well as the breakdown of traditional community structures in some areas.

125 A key problem is a lack of accessible and culturally relevant information about ‘disability’ and available community services. 

126 Consultations conducted by First Peoples Disability Network (Australia) highlighted inadequate culturally appropriate support available to Aboriginal children and young people with disability and their parents. Even where services are available, parents may have to deal with as many as six or seven different government departments during the early years of the life of the child. Many parents are reluctant to seek assistance from the service sector because of lack of trust and the trauma resulting from the well-documented removal of children from Aboriginal families.

127 As a result of these barriers very few children receive early intervention and support. In cases where early intervention is received, it is based on the medical model of disability, focussing on a primary health outcome, rather than the broader social consequences of the disability.

Case Study

A young Aboriginal girl who lives in a remote community has Otitis Media (glue ear). The young girl receives medical treatment for Otitis Media. However, as a result of her hearing impairment she has acquired a learning disability which has not been diagnosed. After treatment for the Otitis Media she is able to hear in class, however struggles to keep up because of the learning disability. While a health outcome is achieved, no attention is given to the learning disability.

RECOMMENDATIONS Article 7

· That Australia establishes a national children’s commissioner and office to specifically promote, advocate and enquire into the rights of all children in Australia, including the rights of children with disability. 

· That Australia explicitly incorporates CRPD rights, including the principle of the best interest of the child into legislation, policies and programs and service standards, operational procedures and compliance frameworks that apply to children and young people in general.

· That Australia develops comprehensive strategies and mechanisms to ensure that children and young people with disability can fully and equitably participate in consultations, decision-making processes and policy development that affect the lives of children and young people.

· That Australia works with Aboriginal and Torres Strait Islander communities and representative organisations of Aboriginal and Torres Strait Islander children with disability to establish adequately resourced and culturally appropriate, community owned and located responses and support for Aboriginal and Torres Strait Islander children with disability.

· That Australia commissions and funds a comprehensive assessment of the situation of children with disability, in order to establish a baseline of disaggregated data against which future progress towards the Convention on the Rights of the Child and CRPD rights can be measured.

Article 8 — Awareness-raising

STATUS IN AUSTRALIA

128 There are a number of initiatives that have been taken by Australian governments to provide disability awareness, training and resources. For example, the Federal Government has provided funding for ‘Ramp Up’, a portal on the ABC website specifically dedicated to disability issues;
 and introduced the ‘Mindframe National Media Strategy’ involving several projects aimed at reducing stigma in the media against people with psychosocial disability.
 In New South Wales, media guidelines assist the industry in how to use appropriate language, avoid common stereotypes as well as report on, communicate with and interview people with disability.

129 Australian governments celebrate International Day of People with Disability through organising or sponsoring a variety of activities and events at the national, State and local level. 

130 However, there is no national targeted strategy to raise awareness of people with disability in all their diversity. In particular, there has been a lack of focus on awareness raising in the wider community of the specific cultural understanding, meaning and experience of disability in Aboriginal and Torres Strait Islander communities; and a lack of awareness raising within Aboriginal and Torres Strait Islander communities of the rights and entitlements of people with disability.

The Media

131 Whilst there are some industry codes of practice and guidelines that contain provisions relating to disability, such as the Commercial Television Industry Code of Practice 2010, people with disability are rarely featured in the Australian mass media and if featured, are often portrayed negatively.
. The media negatively portrays people with disability by:

(a) focusing on the impairment of the individual rather than external disabling barriers;

(b) perpetuating stereotypes; and
(c) using negative images, language and terminology.

132 In particular, the media regularly depicts persons with psychosocial disability as violent and dangerous despite the fact 80 to 90 percent of persons with psychosocial disability never commit a violent offence.
 An Australian study
 on 12,000 media items relating to psychosocial disability indicated 20 percent of news items used inappropriate language, 14.4 percent were stigmatising, 16.6 percent treated people as similar in personality, nearly one third of headlines were sensationalised and only 6.6 percent of news items contained contact details for readers to get further information on psychosocial disability.

133 Another study of a major daily newspaper in South Australia into portrayals of people with disability across 29 articles found 13 were negative in tone, 6 were positive, 4 were neutral and 6 were mixed.
 A link between crime and psychosocial disability was also reinforced and there were references to the heroism of particular people with disability.
 The reporting did not emphasis the individual but their disability and accentuated stereotypes of victimisation or disempowerment.
 Further, the articles tended to use phrases with a negative tone such as ‘suffers from’ or ‘confined to a wheelchair’ and the emotive content of disability was regularly highlighted.

Case Study

A newspaper published sensationalist articles about a Queensland forensic unit with headlines such as ‘Gates of Hell’ and ‘Door prone to unlocking as mentally ill walk past’. The language used included ‘criminally insane’ and ‘asylums’.

Case Study

An Australian television program called ‘Domestic Blitz’ ran an episode on doing a ‘home makeover’ for a ‘very deserving’ woman in a wheelchair. The program’s formula portrays the stereotypical view that people with disability are in need of sympathy and charity.

134 There is a lack of disability awareness training in the workplace resulting in continuing stigma regarding the work capabilities of people with disability.
 The skills of mainstream recruitment and employment agency personnel are often insufficient for addressing the needs of people with disability as a result of minimal personal contact with people with disability, limited disability awareness training and little knowledge of anti-discrimination legislation.

135 In Australia, people with disability experience prejudice and discrimination within the justice system due to inadequate knowledge and awareness of disability by judicial and non-judicial staff. (See also Article 13) Police officers receive only minimal disability awareness training and there are only a limited number of specialist online courses containing information on issues concerning, for example, persons with intellectual disability.

136 The negative experiences of parents with disability in relation to child protection matters before the courts demonstrates a lack of awareness training on the human rights of parents with disability and their capacity to be effective parents.

137 Disability awareness training is not compulsory in health and medical courses at university or in the workplace, and there is a lack of trained staff to meet the disability-related requirements of people with disability. 

138 The large numbers of people with disability who are unable to have their support needs met in the disability service system often results in lobbying for additional government funding that is based on strong negative messages and portrayals of people with disability. Rather than portraying people with disability as individuals unable to enjoy full inclusion, participation and independence because of the lack of supports, the focus is on the ‘burden’ on carers and family members.

139 The presentation of people with disability as an unbearable burden of care perpetuates a strong image of disability as being about personal incapacity at the individual level and a social and economic impediment at the societal level. 

RECOMMENDATION Article 8

· That, as part of the National Disability Strategy 2010–2020, a national action plan is developed across all governments to address awareness raising of the rights of people with disability in all their diversity.

Article 9 — Accessibility

STATUS IN AUSTRALIA

140 In implementing the obligation under Article 9 to take appropriate measures to ensure equality of access for people with disability, Australia has developed the National Disability Strategy 2010-2020 (NDS). Outcome 1, Inclusive and Accessible Communities addresses access to the physical environment, transport, digital information and communications technologies, housing and universal design (see discussion in Article 19), arts, recreation, sport and cultural life (see discussion in Article 30).
141 Current commitments under the NDS include the Disability Standards developed under the Disability Discrimination Act 1992 (Cth) (DDA). (See Article 5) These Standards were developed prior to the CRPD and in many respects do not address all barriers to access covered in the CRPD.

Disability Standards for Accessible Public Transport 2002 

142 The Disability Standards for Accessible Public Transport 2002 (DSAPT)
 aim to provide clarity on the obligations for public transport providers under the DDA.
 The DSAPT do not provide sufficient guidance and certainty to transport service providers, nor are there any mandatory provisions.

143 Breaches of DSAPT rely on individual complaints, and at this stage very few complaints have been tested in a court of law.
 The lack of judicial interpretation means that key terms such as ‘accessible information’ that are not specifically defined in the DSAPT are still open to interpretation.

144 There are a number of exclusions from the DSAPT, which have a negative impact on people with disability. For example, dedicated school bus services and small airports and aircraft are excluded from the DSAPT. This means that many children with disability are unable to travel with their classmates to school and have to use more expensive means of travel; and that people with disability in regional and remote areas, where smaller aircraft and airports are a key mode of transport, are unable or limited in their capacity to travel. 

Barriers to Public transport

145 There are no other current commitments in the NDS to address access to public transport aside from the DSAPT. However, despite the DSAPT being in force for ten years, people with disability continue to experience significant barriers to transport, which affects their ability to live independently and participate fully in society raising issues under Articles 19, 20, 24, 25, 27, 28, 29 and 30.

146 Many people with disability report that it is not easy for them to use public transport from where they live.
 

Case Study

“I would like to use public transport more, but bus lines are not fully accessible and often don’t advertise accessible buses on their schedules. Trains are accessible but the whole train system in Melbourne isn’t good. Accessible trams are still rare and are only changing slowly. Taxis are unreliable and often late.”

147 Accessible transport is particularly an issue in remote communities where large distances, social isolation and being unable to afford or drive a private vehicle only serves to amplify transportation accessibility deficiencies when there are no alternatives for people with disability.

148 Taxi services do not provide access to people with disability on terms that are equal to other members of the public, and accessible taxis do not match the reliability, availability and quality of service offered to the general public.

149 Domestic airlines provide inconsistent access to air services and aircraft. Each domestic airline operator imposes their own independent travel criteria, which can limit the number of people requiring special assistance per flight (such as people who require the use and carriage of a wheelchair); and can require a person with disability to be accompanied by a carer if they require assistance in boarding and de-boarding aircraft.

Case Study

One passenger was allowed to travel independently on one part of their journey and then was refused independent travel for the return journey, requiring the passenger’s mother to fly and meet him to travel as his carer. As one person with disability noted about the inconsistent application of airline independent travel criteria “that leaves us in the unacceptable position of having to purchase air tickets — hundreds of dollars — on a lottery basis, with no assurance that we will actually be allowed to board a flight and reach our destinations, or even that the tickets will be refunded if we are denied travel”.

The Disability (Access to Premises — Building) Standards 2010

150 The Disability (Access to Premises — Building) Standards 2010 (Premises Standards) only apply to public buildings that are covered by the Building Code of Australia (BCA) and only to new buildings or existing buildings undergoing renovation that require a building approval. This means that the Premises Standards do not cover the broad definition of “premises” contained within the DDA, including existing buildings, fit out features of buildings that do not require building approval, some way of finding features of buildings, public footpaths, parks, and recreation areas.

151 The Premises Standards only apply to private residences in the common areas of apartment blocks where apartments are available for rent. Some smaller buildings will not be required to provide ramps and lifts.

152 Like the DSAPT, enforcement of the Premises Standards relies on individual complaints. However, as the BCA has been amended to be consistent with the Premises Standards, this may provide a higher level of compliance than has been achieved under DSAPT.

Accessibility and Australian Regulations and Policy

153 The NDS does not currently include a mechanism to identify conflicts in the application of regulations and policies. People with disability encounter barriers to access where seemingly unrelated policies have an adverse impact.

154 Taxi drivers at airports are subject to security regulations that prevent them from leaving their vehicles unattended at terminal entrances. This means that taxi drivers are unable to assist people with disability to enter and leave airports.

155 Occupational health and safety legislation limits the maximum weight that transport service staff are permitted to lift, which sometimes results in staff being unable to assist people or their mobility aids into and out of transport carriage services.

Digital Communication and Information (see also Article 21)

156 For people with disability, digital communication can alleviate social isolation, and in many cases act as a lifeline allowing contact with family, friends and support services. Many phones, mobile devices and other communications equipment do not have features for accessibility and are not continually improved as technology advances. A ‘universal design’ approach, whilst referred to in the NDS is not being implemented.

157 People with multiple or complex accessibility needs can require digital communication and information that is specialised or adapted for them. However, the costs associated with such equipment and devices are often prohibitive for people with disability. 

RECOMMENDATIONS Article 9

· That the National Disability Strategy incorporates measures, such as licensing requirements or mandatory codes to address the lack of enforcement of the Disability Standards.

· That the National Disability Strategy incorporates measures to address the full range of accessibility obligations under CRPD Article 9.
Article 10 — right to life

STATUS IN AUSTRALIA

No Legislated Right to Life

158 Australian domestic law does not recognise or guarantee a right to life. Australia has ratified the International Convention on Civil and Political Rights (ICCPR) which guarantees the right to life, and the Convention on the Rights of the Child (CRC) which contains obligations on the right to life and the related right to survival. However, international treaties do not automatically become part of domestic law and as yet there has been no specific legislation enacted to incorporate the right to life into Australian law.

159 Securing conditions under which people can realise their rights to life and survival will, to a large extent, depend on their ability to effectively access goods, services, employment and an adequate standard of living. To this end, the Disability Discrimination Act 1992 (Cth) (DDA) makes it unlawful to discriminate on the basis of disability in areas including employment, education, the provision of goods and services (including health), access to premises and accommodation.
 The right to life does manifest to some degree in criminal law, through the prohibition on intentional or reckless killing. Each State and Territory has its own legislation
 making any unlawful killing a criminal act. Theoretically, the law applies to all persons and victims equally.

Lower Life Expectancy

160 While people with disability in Australia are living longer,
 they still have a life expectancy up to 20 years lower than a person without disability.

161 Aboriginal and Torres Strait Islander people have a life expectancy about 17 years lower than the general population,
 and the rate of disability is almost twice as high as that among the general population.
 This suggests that the lower life expectancy for people with disability has a significantly greater impact on Aboriginal and Torres Strait Islander people with disability. 

162 Reduced life expectancy is a result of a number of factors, including lower levels of education, lack of access to health care, lower socioeconomic status, lack of access to community services and support, lower levels of employment and other factors. (See also Articles 24, 25, 27 and 28)

Deaths in Residential Disability and Aged Care Facilities

163 Reviews of deaths of people with disability in residential disability facilities have revealed that there are a number of troubling issues contributing to premature deaths.
 The most recent New South Wales report revealed the average age upon death was 54, which is 25 years younger than the life expectancy of the general population. It would appear that the problems faced in New South Wales are similar to those in other states and territories.
 The main issues concern:

(a) problems in meeting complex needs, including identification of nutrition and swallowing risks,
 inadequate action to address emerging health concerns, inadequate guidance to staff as to how to meet the needs of some individuals and a lack of effective interagency work to provide coordinated support;
(b) first aid not being provided or provided ineffectively and delays in seeking medical assistance; and
(c) ‘Do not resuscitate’ directives placed on files when it was not clear if the person had provided informed consent for such directives. 

164 There are many younger people with disability living in residential aged-care facilities. (See also Article 19). Although there are mandatory reporting requirements for ‘unexpected’ and ‘accidental’ deaths, evidence suggests that most deaths of people under 50 years of age in residential aged care are not reported. For example, in June 2007, there were 210 people with disability under 50 years of age living in residential aged care in Victoria. There were an average of 21 deaths per year in this group, yet very little is known about the causes of the deaths, and three “preventable” deaths in this group were not reported to the coroner.

Denial of Life Saving Measures

165 While active euthanasia is not legal in Australia, passive euthanasia (the withdrawal of life sustaining treatment, nutrients or medication), is legal,
 as is administering pain relief in the knowledge that it may hasten death.
 Doctors can withhold or withdraw treatment if there is an Advance Directive or Do Not Resuscitate order in place or if the doctor believes the treatment is futile or the burden of the treatment will outweigh the benefit.
 In the absence of a definition of futility, doctors often make decisions based on what is considered to be in ‘the best interest’ of the patient.

166 The term ‘best interests’ is an incredibly vague and value laden concept, often accompanied by statements regarding quality of life or overwhelming burden of treatment and may reflect certain presumptions, value judgements and narrow medical, rather than holistic, views on life quality. This raises concerns under both Articles 10 and 25.

167 There is legitimate concern that the general prejudices held about the quality of life of people with disability have led doctors to more readily consider treatment futile for people with disability.
 Reports on deaths of people with disability in residential care suggest that ‘poor quality of life’ as perceived by medical professionals is a key factor driving the decision to limit treatment.

168 Evidence also suggests that lack of training and awareness of disability issues leads to unequal treatment for people with disability and a greater likelihood that doctors will refuse treatment on the basis of futility if the patient has a disability.

169 The withdrawal or withholding of life prolonging and life-saving treatment is a significant issue for newborn children and infants with disability. It is a common practice to withhold or limit treatment to newborn children with disability with the intention of allowing them to die, on the basis that treatment is not in the child’s ‘best interests’, as perceived by the medical practitioner.

Discriminatory Sentencing in Murder Cases

170 Intentional killing in Australia is a criminal offence. Judges have a wide discretion in sentencing to take into account aggravating and mitigating factors in determining the offender’s culpability. For example, in New South Wales aggravating factors may include whether the victim had any particular vulnerability, such as a disability, or whether the accused abused a position of trust or authority.

171 However, a number of court cases
 demonstrate that the tendency of the court is to treat the severe impairment of the victim as an ameliorating, rather than mitigating, factor. The outcomes do not appear to be reflective of the inherent dignity and value of the lives of people with disability or of their equality with others.

Case Study

Both Jason Dawes and Matthew Sutton were intentionally killed by their parents. In both cases the parents were found guilty of the reduced charge of manslaughter. In sentencing, the court took into account the daily emotional burden of full time care of their child, the failure of a system to provide alternative support to the families, portraying the victim’s disability as a cause of emotional and relationship breakdown. In each case the parents received a five year good behaviour bond. 

High Rates of Suicide

172 Suicide in Australia is the leading cause of death among men aged 16–44 and among women 16–34 years of age. Every day more than seven people in Australia die as a result of suicide and more than one third of those were discharged too early or without care from hospitals. Over 330 people with serious psychosocial disability are turned away from emergency departments each day and 1,200 people are refused admission to a public or private psychiatric unit.
 The lack of available services for people with psychosocial disability is in stark contrast to the universal health care provided for other health care concerns such as cancer. The lack of mental health and suicide prevention services indicates an inequality on the basis of disability in the ability to enjoy the right to life and survival. (See also Articles 25 and 26)

Case Study

“My youngest daughter committed suicide three years ago. She had three young children who she loved. After experiencing post-natal depression, she was not referred to an appropriate service. Before she died she told me ‘Mum, I wish I had cancer, then people would be more understanding and caring’.”

RECOMMENDATIONS Article 10

· That Australia develops a clear national policy and guidelines around right to life, including access to life supports that is consistent with and equivalent to people without disability in Australia. 

· That Australia ensures that the training of medical professionals includes education about the human rights of people with disability in respect to right to life and access to proper care and treatment to sustain life.

Article 11 — Situations of risk and humanitarian emergencies

STATUS IN AUSTRALIA

173 Emergency management planning and response in Australia is generally conducted at a state and local level, with the Federal Government providing assistance broadly in developing emergency management capacity.
 Accordingly, emergency response plans vary significantly from locality to locality, with separate agencies responsible for emergency management. Further, emergency response and planning differs depending on the type of emergency involved. For example, bushfire-prone areas and floodplains have unique emergency response plans reflecting the nature of the emergency and the stakeholders involved.

174 Despite the publication of various local and state emergency response and mitigation plans, disability needs are often not explicitly factored into disaster response measures. Emergency procedures tend to focus on early warning systems, evacuation plans and building design, but fail to contain express provisions needed to protect the safety of people with different types of physical, intellectual, sensory or communication abilities on an equal basis with others.

175 There are as yet no specific measures in the National Disability Strategy to address emergency response strategies for people with disability. (See also Articles 4, 9 and 33) 
Case Study

In the Victorian Bushfires in February, 2009, a number of people with disability died in the fires along with many other Victorians. In the case of one man, aged 57, who had used a wheelchair from childhood and lived with his parents, the Royal Commission reports indicate that the age of the parents, the father’s poor health, and the son’s physical limitations might have contributed to a delay in their evacuation once they had decided to leave.

Inaccessible Early Warning Systems (EWS)

176 People get emergency and disaster information from a wide array of information sources. However, EWS are typically relayed via standard radio and television broadcast, word of mouth and direct contact through emergency and community services workers. EWS information is not reliably made available in accessible formats or through multi-sensory platforms.
 The availability of inclusive information is at best ad hoc, location specific and dependent on the particular emergency service involved.

177 Issues identified include the heavy reliance upon emergency phone numbers, the absence of captioning and verbal descriptions in television updates, the near impossibility of getting emergency information in Auslan, the absence of a text message warning system and the failure to provide emergency service workers with communication aids or message boards.

Inaccessible Emergency Facilities

178 There is an absence of accessible design concepts being incorporated into building codes regarding emergency structures and exits. As such, many people cannot access disaster relief efforts. Factors such as isolation, communication and mobility difficulties often prevent people with disability from reaching emergency rally points, evacuation transport collection locations and emergency shelters and many are prevented from receiving information about emergency facility locations and plans in the first place.

Lack of Inclusive Disaster Preparedness Planning and Consultation

179 Despite high-level government initiatives to include peak disability organisations in devising emergency management plans, many people with disability are still not actively involved or invited to be a part of the process to devise local humanitarian emergency and natural disaster plans.

180 Information relating to emergency management consultations, information and procedures is rarely distributed in accessible formats.

Lack of Inclusive Planning in Reconstruction Efforts
181 Reconstruction and redevelopment after natural disasters is not used as an opportunity for implementing inclusive planning and design from the ground up. The cost of adapting accessible construction designs is estimated at a mere 0.5-1 percent of the cost of a total project.
 Accessible buildings, business, transportation and public spaces contribute significantly to community inclusion of people with disability.
 More specifically, an improved and more accessible built environment will significantly benefit disaster preparedness
 and help protect the safety of both people with disability and the community generally.

182 Australia does not explicitly ensure that accessibility considerations are incorporated into building and reconstruction planning initiatives and guidelines. As such, universal planning guidelines that take into account accessibility issues for people with disability are not implemented when providing emergency humanitarian assistance or disaster relief.

Lack of Coordination 
183 Disability support services are confused about the conflict in their duty of care to their staff and duty of care to their clients with disability in an emergency situation. Under Occupational Health and Safety policies, disability support services may refuse to send support staff to areas that are identified as being a high fire danger area on given days, leaving their clients with disability stranded without support. 

184 In some contexts, disability support staff are not considered as ‘emergency personnel’ and may not be allowed to attend to their clients with disability in areas where people have been encouraged to evacuate. 

RECOMMENDATIONS Article 11

· That Australia establishes nationally consistent emergency management standards in consultation with people with disability through their representative and advocacy organisations that are implemented across all three levels of government; that are inclusive across the diversity of impairments and that cover all phases of emergency management preparation, early warning, evacuation, interim housing and support and recovery and building.

· That Australia establishes policies and guidelines to coordinate the work of emergency and disability support agencies and that ensure a continuity of support systems for people with disability during an emergency and in the recovery phase.

Article 12 — Equal recognition before the law

STATUS IN AUSTRALIA

Australia’s Interpretative Declaration on Article 12

185 Australia made an Interpretative Declaration in respect of Article 12 upon ratifying the CRPD:

Australia declares its understanding that the CRPD allows for fully supported or substituted decision-making arrangements, which provide for decisions to be made on behalf of a person, only where such arrangements are necessary, as a last resort and subject to safeguards …

186 Representative organisations of people with disability and disability advocacy and legal groups in Australia have different views about the role of substitute decision-making in relation to Article 12,
 with some arguing that Article 12 does not allow for substitute decision-making in any circumstances and others arguing that it does, but only in specific restricted circumstances, as a measure of last resort and subject to stringent safeguards, when in the best interests of the person to achieve their human rights and as a means for the person to exercise their legal capacity.

187 Despite these differences, there is agreement among representative organisations of people with disability and disability advocacy and legal groups that Article 12 underpins the ability of people with disability to achieve many of the rights contained in the CRPD and that it requires fundamental reform in the current legal, administrative and service arrangements that regulate legal capacity for people with disability so that supported decision making measures can be recognised, developed and promoted.

188 Issues in Australian legislative and policy frameworks, including estate management, guardianship and mental health laws, mean that people with disability experience serious breaches of their human rights, including widespread abuse, neglect and exploitation both because of the lack of appropriate arrangements to support their capacity to manage their affairs, to give informed consent, to make important decisions,
 and as a result of poorly designed, delivered and monitored supported and substitute decision-making arrangements.

189 However, Australia has confined discussions of the rights contained in Article 12 to descriptions of current State and Territory substitute decision-making regimes and associated reviews,
 rather than addressing the fundamental requirement to establish alternatives to substitute decision-making. The Interpretative Declaration supports the status quo in Australia. 
Discriminatory Laws, Policies and Practice
190 There are many Australian laws, policies and practices that do not provide a presumption of legal capacity for people with disability. A number of law, policies and practice deny or diminish recognition of people with disability as persons before the law, or deny or diminish a person’s ability to exercise legal capacity. This is clearly demonstrated in the following areas:

(a) Financial services — People with disability may be refused access to a bank account, or if they have a bank account, the financial institution may refuse to allow them to operate it independently. Banks also frequently refuse to recognise informal support people, such as family members from whom a person may wish to receive assistance to operate a bank account.

(b) Voting — Federal, State and Territory legislation disqualifies a person from voting if they are found to be incapable of understanding the nature and significance of enrolling and voting, due to ‘being of unsound mind’. (See also Article 29) 

(c) Public Office — A person can be removed from public office, such as serving as a judge or politician if it is decided that the person cannot, or may not be able to fulfil responsibilities because they have a ‘disability’, such as psychosocial disability.

(d) Board participation — Under Australian corporations and associations law, a person with disability, such as a person with psychosocial or intellectual disability can be automatically disqualified from holding the office of a director or committee member.

(e) Access to Justice — people with disability may be unable to obtain equal benefit and protection of the law because they do not receive supports to enable them to take action to protect their interests and no one else may do so on their behalf. For example, some people with disability cannot obtain a personal violence order unless supported to do so.
 (See also Article 13)
(f) Will making and disposition —People with disability may require support that is proportional to their needs and that is without undue influence and conflicts of interest to ensure that they can exercise their right to make a will on an equal basis with all other persons.

(g) The capacity of people with cognitive impairments to participate as witnesses in court proceedings is not supported and this has led to serious assault, sexual assault and abuse crimes going unprosecuted. (See also Article 13)

Case Study

In 2011, the Judicial Commission of New South Wales recommended to the New South Wales Parliament that a magistrate be removed from his judicial office on the basis that he may in future become incapacitated by his mental health condition. The Judicial Commission of New South Wales made this recommendation following investigation of complaints of inappropriate behaviour by the magistrate, even though it found that the magistrate had sought treatment for a mental health condition which now effectively allowed him to successfully undertake the responsibilities of his position.

Guardianship, Estate Management and Mental Health Laws
191 State and territory guardianship, estate management and mental health laws regulate the area of legal capacity, financial management and substitute decision-making. While State and territory laws in this area vary, they all breach, are inconsistent with or fail to fulfil obligations under CRPD.

192 Key issues include the following:

(a) These laws only apply to people with disability; they are not laws that apply generally to everyone. Under international human rights law, any permissible limitations to human rights must be ‘prescribed by law’ and any law prescribing a limitation to a human right must be of general application. Consequently, to the extent that guardianship, estate management and mental health laws limit the autonomy-related rights of persons with impairment and disability as a specific population group, they are arbitrary and in violation of the right to equality before the law.

(b) They provide different and inconsistent tests for assessing a person’s ability to exercise legal capacity, which leads to uncertainty, confusion and inappropriate application of legal principles beyond the specific context in which they were formulated — there is no nationally consistent legislation that outlines the principles and provisions for assessing a person’s ability to exercise their legal capacity.
.
(c) They focus on a person’s capacity to manage their affairs or make decisions, rather than on measures that would enable or support a person to manage their affairs or make decisions.

(d) They do not mandate or actively promote alternatives to substitute decision-making.

Inadequacy of Administrative Arrangements

193 The significant law and policy reform required to meet obligations under CRPD Article 12 needs to be supported by significant changes to current administrative arrangements in terms of their strategic profile, role, functions and powers.

194 Currently, people with disability cannot expect support to effectively assert and exercise legal capacity and to have safeguards against abuse and exploitation in both informal and formal supported decision making arrangements.
195 Little or no effort is made to ensure that environmental barriers are addressed and supports and processes tailored to maximise a person’s chance to exercise their legal capacity without unnecessary resort to substitute decision-making.

196 The lack of formal communication assessments to assess a person’s capacity to communicate and inadequate efforts to ensure that alternate communication methods and augmented communication technology are available and supported with appropriate expertise significantly diminishes or denies a person legal capacity.

RECOMMENDATIONS Article 12

· That Australia withdraws the Interpretative Declaration in relation to Article 12.

· That, in consultation with people with disability and their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements that address legal capacity in order to:

· modify, repeal or nullify any law or policy, and counteract any practice or custom, which has the purpose or effect of denying or diminishing recognition of any person as a person before the law, or of denying or diminishing any person’s ability to exercise legal capacity; 

· enact laws that recognise the right of all people in all situations to recognition before the law; that creates a presumption of legal capacity for all people, and which expressly extends to those circumstances where support may be required for a person to exercise legal capacity;

· recognise the fact that people with disability will be particularly reliant upon these laws, that provisions will be required to oblige all relevant actors to provide reasonable accommodation to meet the needs of people with disability, and designate a range of positive measures to ensure that people with disability are able to exercise legal capacity on an equal basis with others;

· enshrine the primacy of supported decision-making mechanisms in the exercise of legal capacity;

· establish a comprehensive system focused strongly and positively on promoting and supporting people to effectively assert and exercise legal capacity, and on safeguarding against abuse and exploitation in both informal and formal supported and substituted decision-making arrangements; and

· provide specific criminal offences relating to the exploitation, abuse and neglect of people with disability subject to supported and substitute decision-making arrangements.

Article 13 — Access to justice

STATUS IN AUSTRALIA

197 People with disability are over-represented in the justice system whether as complainants, litigants, defendants, victims or other witnesses. They also encounter significant barriers in undertaking roles as officers of the courts, such as jurors (See also Articles 12 and 29), lawyers, administrators and adjudicators.

198 Some of these issues are acknowledged as areas for action in the National Disability Strategy (NDS)
 and Australia’s National Human Rights Action Plan Exposure Draft (NHRAP Exposure Draft).
 However, the NDS contains no specific measures to address these issues and the NHRAP Exposure Draft had not at March 2012 been endorsed by Australian governments.
199 Australian governments fund some legal services specifically for people with disability and Australian courts are introducing disability access schemes.
 However, people with disability participating in the legal system often experience significant barriers,
 with many finding access to justice too difficult, hostile or ineffectual.
 As a result, people with disability are often left without legal redress.

200 Australian governments fund disability advocacy services to provide support to people with disability to safeguard and exercise their rights.
 However, there are some gaps in advocacy funding, such as the lack of funding from the South Australian Government for the provision of advocacy, and the lack of funding for a specific Aboriginal and Torres Strait Islander self-governing disability advocacy program. 

Legal Representation
201 Access to justice often relies on access to legal representation. Increased living costs and difficulties securing employment often result in people with disability being unable to pay for legal services or bear cost risks of not succeeding.
 Underfunding of public legal services has resulted in a significant tightening of eligibility criteria. As a result, legal representation is primarily available only to the very poor and generally only in criminal matters. 

Case Study

AG was placed on a Compulsory Treatment Order (CTO) which required involuntary treatment with the anti-psychotic drug Risperdal, and oversight by a psychiatrist appointed by the Mental Health Review Tribunal. AG was not represented at the tribunal hearing when he was placed on a CTO. After some time on the medication, AG formed the view that his mental state was worse and the drug was having substantial detrimental effects. AG sought assistance from Legal Aid New South Wales to appeal the CTO. Legal Aid applied a merit test to his request for assistance and declined to represent him because he had no medical evidence to support his assertion the dosage was incorrect. AG then approached a pro bono legal service that sought to obtain a report from a psychiatrist. The only income received by AG was a disability support payment, and as such AG could not afford to fund the cost of a psychiatrist’s report, and there was no funding available to pay for one. Ultimately, a law firm agreed to provide free legal representation and pay for the cost of the medical report. The medical report confirmed that the dosage could be reduced. AG was represented at a further hearing by the pro bono provider, and his CTO was varied.

202 Civil and administrative claims for people with disability receive minimal support, even when such claims involve important human rights issues. Funding for community legal centres fell 18 percent between 1998 and 2008.
 As a result of this decline, the burden on community legal centres, pro bono services and other community organisations has increased. 

203 Consequently, many people with disability are continually referred from one service to another whenever services have inadequate resources or expertise to deal with disability legal issues. 
204 Gaps in the provision of legal services are further magnified in regional and remote parts of Australia.
 Such shortages particularly affect Aboriginal and Torres Strait Islander people with disability, who also experience gaps in health and education. For example, a lack of funding means the Aboriginal Legal Service in New South Wales and the Australian Capital Territory no longer provides civil and family law services.

Cost Barriers (See also Article 5)

205 If a complaint under the Disability Discrimination Act 1992 (Cth) (DDA) fails to be conciliated by the Australian Human Rights Commission (AHRC), it can be referred to the Federal Court for adjudication. The Federal Court is a cost jurisdiction, which means people with disability making complaints risk having to pay the other party’s costs if their case is unsuccessful. While this provides a safeguard against potentially vexatious litigants and frivolous claims, the current costs regime creates a barrier for people with disability who wish to pursue litigation matters in the public interest.

206 The Australian court costs regime in effect acts as a disincentive to the enforcement of disability rights, and hampers access to justice as provided under Article 13(1).

Case Study

“The DDA is good but the problem is what you have to do to get your rights under it. Because there are [usually] no protective costs orders, [people with disability] won’t go to the Federal Court and risk losing their house and everything they have got just to get their right to ride on a plane. Why would you risk it? Especially when you are dealing with government, the biggest providers of services to persons with disability, their attitude can often be ‘We are not going to budge, come on and sue us’, because they can get away with it.”

207 It is possible to seek a protective cost order in some jurisdictions. Such orders place a limit on costs that the unsuccessful party has to pay. These orders are discretionary and the burden falls on the person with disability making the claim.

Systemic Barriers
208 Only some Australian governments have established court diversion programs that provide interventions and supports to people with disability to prevent unnecessary contact with the criminal justice system. Inappropriate and unnecessary contact with the criminal justice system often leads to multiple offences, fines and incarceration.

209 A key factor contributing to the higher than average arrest rates for people with disability is insufficient police training. Currently, police training primarily deals with discrete disability issues instead of taking into account the ongoing social supports and needs of people with disability.
 Experience and statistics also indicate that Australia has failed to train prison system personnel and police to facilitate access to justice.

210 Training in providing accommodations and supports to people with disability is neither compulsory nor consistent across different jurisdictions for judicial officers, legal practitioners and court staff.
 A lack of awareness about disability issues leads to discrimination and negative attitudes which create barriers to accessing justice.
 (See also Article 8)

211 People with disability can face barriers to establishing credibility when interacting with the justice system. Assumptions about the credibility of people with disability, in particular people with cognitive disability are constantly made by police and court officers, such as prosecutors, judges and magistrates.
 

Case Study

In a case recently profiled on a national ABC TV investigative report, a bus driver employed by a church operated special school for children with disability was not charged with a series of sexual assault charges against a number of young boys with disability over a period of time as police did not believe that these charges would be upheld in a court due to questions about the competence of witnesses on the grounds of their intellectual disability. Despite action taken to pursue a number of serial rapists and paedophiles who preyed on children without disability in church run schools in recent times, cases involving children with disability, such as this one have not been pursued by authorities.

Reasonable Accommodation
212 People with disability are often not provided with the supports they require to engage effectively in all processes of the justice system.
 Many people are unable to access police and court premises or communicate with, police, lawyers or court staff
 in the method of their choice.

Case Study

Helen has multiple chemical sensitivity and was retired from her job. During a worker’s compensation hearing, the judge said that Helen would be held in contempt if she did not attend court. Unable to obtain information about pesticides used on the premises, Helen became sick upon entering the foyer.
213 Initiatives to improve access to courts do not include preliminary and investigative stages of proceedings, while access to such initiatives often involves an element of luck.

214 Furthermore, training for judicial officers, legal practitioners and court staff about how to accommodate people with disability is not compulsory or consistent across Australian jurisdictions.
 (See also Article 8)

215 People with cognitive impairment also face significant barriers at all stages of the justice system, often not receiving adequate or appropriate support to:

(a) communicate instructions to legal representatives;
(b) understand the substance and significance of legal issues and documents; or
(c) understand formal court processes.

Over-Representation in the Prison System
216 While data is not uniform or consistent across jurisdictions, available data suggests that almost half to 78 percent of prisoners have experienced a ‘psychiatric disorder’ compared with 11 percent of the general population; and 20 percent of prisoners have an intellectual disability compared with 2–3 percent of the general population.
 

217 As research and data tends to focus on people with intellectual and psychosocial disability, it is suggested that there is a tendency to overlook the significant over-representation of people with acquired brain injury in the criminal justice system, as well as ignore specific issues, and perhaps over-representation of Deaf people.

218 Women with disability consist of between 30 to 50 percent of the prison population. Research also indicates that the percentage of women with disability in prisons is greater than men with disability and that rates for women with disability from Aboriginal and Torres Strait Islander background is also higher than equivalent figures for men.

219 Aboriginal and Torres Strait Islander people with disability are almost 14 times more likely to be imprisoned than the rest of the population.
 Given that it is estimated that the incidence of disability in Aboriginal and Torres Strait Islander communities is twice that of the general community, it can be assumed that there is significant over-representation of Aboriginal and Torres Strait Islander people with disability in Australian prisons.

Over-Representation in the Juvenile Justice System
220 In 2005 the UN Committee on the Rights of the Child expressed concern about the over-representation of children with disability in the juvenile justice system in Australia. It recommended that Australia address issues for children and young people in conflict with the law “without resorting to judicial proceedings”.
 Despite this recognition there has been no coordinated approach to research and implement measures to address this issue.

221 Available evidence from 2010 suggests that nearly “half the young people in New South Wales juvenile detention centres have an intellectual or ‘borderline’ intellectual disability”.
 A higher proportion of Aboriginal and Torres Strait Islander young people were represented in this group — 39 percent compared to 26 percent.
 The majority of young people were found to have a ‘psychological condition’ (85 percent), with two thirds (73 percent) reporting two or more ‘psychological conditions’. There were a significantly higher proportion of young women and Aboriginal and Torres Strait islander young people in this group.
 The study also found that 32 percent of young people in New South Wales juvenile detention centres had a traumatic brain injury or a head injury, and that this incidence had increased significantly for young women since the previous survey in 2003 (from 6 to 33 percent).

222 The increased risk of young people with disability entering the juvenile justice system is linked to failures that breach rights contained in Article 13, as well as Articles 14, 15, 16, 23 and 26. These failures include:

(a) lack of support services, appropriate treatment and behaviour intervention programs, family based out of home care services and accommodation options;
(b) the use of inappropriate and harmful service practices, such as physical restraint and medication;
(c) the risk or actual occurrence of physical and sexual assault; and
(d) the reliance on the police to resolve ‘challenging’ behaviour.

Case Study

Jack has an intellectual disability and attention deficit disorder, has been a victim of abuse and is homeless. Much of Jack’s contact and interaction with police has resulted in additional charges, including resisting, assaulting or intimidating police. When being fined for riding a bike without a helmet, Jack was cooperative until the police also searched him for drugs. He became verbally abusive, and continued to swear when walking away. The Police followed and grabbed him and told him he was under arrest for offensive language. The actions of the police escalated the situation and Jack was charged with intimidating police and resisting arrest. Things would have turned out differently if the Police had been less confrontational and more experienced in working with young people with disability.

Trial by Jury 
223 People with disability are often ineligible for jury service on the basis of their disability.
 (See also Articles 12 and 29) The exclusion of people with disability from jury service means that juries are not composed of the full diversity of the Australian community. This means that the experience of disability is not available to the jury for consideration during trials, and defendants with disability cannot face a trial by peers.

RECOMMENDATIONS Article 13

· That Australia proscribes an effective Protective Costs Order jurisdiction for public interest matters.
 

· That adequate funding is provided to Community Legal Centres to ensure access to justice to people with disability, and a National Disability Rights Centre be established.

· That standard and compulsory modules on working with people with disability are incorporated into training programs for police, prison officers, lawyers, judicial officers and court staff.

· That all people with disability be made eligible for jury service.

· That Australia develops comprehensive, gender and culture specific social support programs and systems to identify and prevent the circumstances that contribute to children and young people with disability coming into contact or entering the juvenile justice system. 

· That Australia implements a range of gender and culture specific diversionary programs and mechanisms and community based sentencing options that are integrated with flexible disability support packages and social support programs to prevent adults with disability coming into contact or entering the criminal justice system.

Article 14 — Liberty and security of the person

STATUS IN AUSTRALIA

224 In Australia, legislation does not permit people with disability to be deprived of their liberty without lawful and proper reason. However, people with disability face higher rates of deprivation of their liberty than the general population. There are significant issues with the legislative, policy and practice framework, in particular the guardianship and mental health frameworks that result in the arbitrary detention of people with disability. (See also Articles 12 and 17)

225 In addition, many forms of deprivation of liberty and security of people with disability are performed without lawful authority. This includes confinement to residential and other facilities (see also Article 19), restriction on movement within residential and other facilities (see also Article 19), as well as practices such as seclusion and exclusionary timeout within these facilities.
 (See also Article 15)

Guardianship Laws
226 Specific guardianship legislation exists in each jurisdiction in Australia. However, legislation in some Australian jurisdictions gives minimal guidance to tribunals in making determinations about restrictions to a person’s autonomy. In Victoria for example, little guidance is given to guardians or administrators when determining the ‘best interests’ of the person as the Victorian legislation fails to define the terms ‘least restrictive’ or ‘best interests’ and fails to incorporate a well-defined notion of capacity.
 The Victorian Supreme Court has commented on the need to:

re-examine the exercise of Victoria’s guardianship and administration jurisdiction generally to determine whether the balance has swung too far in favour of paternalism or protection as against individual autonomy.

Mental Health Laws and Tribunals
227 All jurisdictions in Australia have mental health laws which govern the treatment of persons with psychosocial disability. However, there is no uniformity in mental health legislation across Australia, and in many respects they breach, are inconsistent with or fail to fulfil obligations under CRPD. As a result, mental health laws do not adequately protect the right to liberty and security of people with psychosocial disability. (See also Articles 12, 15 and 17) 

228 Mental health tribunals play a vital part in influencing the extent to which people with psychosocial disability are deprived of their liberty and security. Some of the broad issues relating to tribunals include:

(a) inadequate preparation of reports, documents and professional assessments and advice leading up to a hearing;

(b) resource pressures leading to shortened hearings, use of video link and cramped or stressful settings used for hearings
 — for example, a study of 25 hearings in Victoria indicated that 36 percent of hearings took less than 10 minutes and 60 percent took less than 15 minutes;

(c) an unreasonably lengthy duration between detainment and the initial review of the detention order;

(d) a lack of knowledge by the person of the right to access information, independent advocacy support and legal representation, and the right to lodge an appeal in respect to involuntary status;

(e) a lack of sufficient discharge planning in place for people who have been subject to a detention order; and
(f) a failure to strictly and explicitly limit the circumstances under which voluntary treatment can be made involuntary — for example, the voluntary status of a person can be changed to involuntary merely on the basis that the person is refusing a course of treatment or failing to comply with the instructions of a medical practitioner.

Case Study

A man voluntarily admitted himself to a hospital’s psychiatric inpatient unit. At no time was the man given information regarding his rights as a voluntary patient, and there was a failure to provide him with services for his pre-existing diabetes. The man became concerned that his ‘treatment’ involved only medication and not a referral to a social worker, psychologist, or community counselling service, despite the psychiatrist recommending this. Although the issue was raised with hospital staff, no action was taken. The man notified staff of his intention to discharge himself (which was within his rights as a voluntary patient), however he was warned his status would be changed to ‘involuntary’ should he attempt to discharge himself. The man then attempted to leave the ward, and was subsequently reclassified as an involuntary patient and put into seclusion for 6½ hours, and stripped of his clothing. The man was not provided with an explanation of his change of patient status to involuntary or the reason for being placed in seclusion. Due to his experience in involuntary seclusion, the man continues to experience emotional and physical symptoms, including chronic depression.

Arbitrary Detention in Prisons
229 People with disability, predominantly those with cognitive impairment, may be found not guilty of a criminal charge or found ‘unfit’ to be tried due to their impairment. However, people with disability in this situation can still be detained for the duration of the maximum period they would have spent in prison if they were found guilty; or they can be held in prison for an indeterminate sentence that can significantly exceed the maximum period of a custodial sentence for the same offence.
 A key reason for this situation is the lack of alternative and appropriate accommodation and support options.
 The practice of indefinite incarceration in prison (or sometimes in psychiatric facilities) occurs across Australia but is most prevalent in Queensland, Western Australia and the Northern Territory, and is particularly experienced by Aboriginal people with disability.
 Case studies and initial research indicates that significant numbers of Aboriginal people with cognitive impairment are currently being indefinitely incarcerated in maximum security prisons.

Case Study 

Mr N. is an Aboriginal man with intellectual disability. He spent ten years in a Western Australian prison without ever being found guilty of a crime. Mr N. was charged with sexually assaulting two girls in 2001, but has never faced trial after he was deemed ‘unfit to plead’. His lawyer estimates that if he had been convicted he would have only served about five years in prison. There appears to be no evidence that the crimes he was charged with ever actually occurred. He was released in January 2012 under stringent conditions that limit his ability to lead a normal life in the community, despite never being convicted of the crime he was charged with.

Arbitrary Arrest and Detention (see also Article 13)

230 Reports indicate that people with disability, particularly those with cognitive impairment are more likely to be questioned, arrested and detained by police for minor public order matters. Police are more likely to inappropriately respond to people with cognitive impairment if they are viewed as having ‘challenging behaviour’.
 Arbitrary arrest and detention often arise in these circumstances.

Case Study

Sarah is in her 50s and has a psychosocial disability. Sarah was unlawfully arrested and falsely imprisoned by the New South Wales Police who had mistaken her identity. The arrest proceeded despite Sarah’s repeated attempts to identify herself and despite the fact that she was well known to local police and there was no warrant or provision of a reason for arrest. Sarah was forced to change in front of the arresting officer and placed in the police wagon despite pleas that she had a broken arm and was recovering from facial reconstruction (due to abuse by her former partner). All this was done in front of Sarah’s seven year old son and no alternative care was arranged for his protection. Once in a holding cell Sarah had a panic attack and requested her asthma puffer and other prescribed medication that was initially refused. Sarah was told she would have to remain in the cell until the next court date in four days time. Sarah was not offered or provided with access to legal counsel and was denied bail. Finally it became apparent to the police that Sarah blatantly didn’t fit the description of the wanted individual and was released. She is now terrified of the police.
 (Sarah’s experiences also have ramifications under Articles 13, 15 and 25)

Rights in the Prison System
231 Prisoners with disability are often not provided with the necessary supports and safeguards they require to maintain their security and enjoyment of other human rights. Key issues include:

(a) lack of protective supports to address the greater risks of people with disability, particularly people with intellectual disability to sexual assault, abuse and victimisation, and coercion into breaking rules and conducting illegal activities, such as drug dealing;

(b) inadequate complaints processes and mechanisms for recording and responding to incidents, to support prisoners to make complaints and to ensure adequate protections against retribution for making complaints, including being placed in protective custody;

(c) lack of information about prisoner rights and access to support to exercise their rights;

(d) lack of identification of people with disability in prison, and consequent measures to provide necessary supports;

(e) inadequate services to provide support to prisoners leading up to their release, or provide assistance from community and forensic mental health workers;

(f) lack of planning with disability, mental health and other social supports to facilitate successful return to the community;

(g) lack of physical access to prison facilities and services; 

(h) lack of access to relevant aids and communication devices, sign language and community language interpreters and lack of personal care and hygiene supports; and
(i) lack of necessary services and supports, such as mental health and medical services and supports.

Case Study

A man with a mobility disability was sentenced to a maximum security prison in 2009 for up to 10 years, being the first quadriplegic in New South Wales to receive a full-time custodial sentence.
 The man is unable to eat, drink, go to the toilet or wash without assistance, and requires a hoist to lift him from his motorised wheelchair to his bed. The man was being held in the aged care and frail section of the prison complex on a transitional basis as there was no capacity for people to stay permanently in this section.

The man was subsequently transferred to a complex where inmates with intellectual disability, developmental issues and acquired brain injury are accommodated. However, these facilities are inappropriately equipped to deal with his complex physical needs. There were a limited number of staff available to assist the man to the extent he requires care each day, resulting in the man receiving insufficient assistance for eating, showering, being assisted into common prisoner areas within the correctional centre. Due to the man’s disability and diabetes he must have a special diet, however this was also not being serviced by the correctional centre, resulting in the man being undernourished and having problems with indigestion.

Due to his disability, he was at risk of autonomic dysreflexia due to suffering from common urinary tract infections which may cause his catheter to block and rapidly increase his blood pressure, placing the man at risk of a brain haemorrhage or seizures. Further, no provision had been made for the man to participate in any exercise, resulting in muscle wasting, and he had not been given the opportunity to become involved in educational programs.

RECOMMENDATIONS Article 14

· That Australia ensures that legislative, administrative and policy frameworks that deprive people with disability of their liberty and impact on their security are fully consistent with the CRPD.

· That Australia, as a matter of urgency, ends the unwarranted use of prisons for the management of unconvicted people with disability, with a focus on Aboriginal and Torres Strait Islander people with disability, by establishing legislative, administrative and support frameworks that comply with the CRPD.

· That Australia establishes mandatory guidelines and practice to ensure that people with disability who are deprived of their liberty in the criminal justice system are provided with appropriate supports and accommodation. 

· That Australia amends legislation in relation to crime to include the specific (statutory) offence of deprivation of liberty.

Article 15 — Freedom from torture or cruel, inhuman or degrading treatment or punishment

STATUS IN AUSTRALIA

232 People with disability are frequently subject to treatment that may constitute torture, or cruel, inhuman or degrading treatment, including persistent and severe violence and abuse (see also Article 16), forced sterilisation (see also Article 23), long-term neglect of basic human needs (see also Articles 14, 16, 23, 26 and 28) and painful and degrading behaviour modification techniques or ‘restrictive practices’.
 The UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment has expressed concern that:

In many cases such practices, when perpetrated against persons with disabilities, remain invisible or are being justified, and are not recognised as torture or other cruel, inhuman or degrading treatment or punishment.

233 Australia ratified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) on 8 August 1989.
 In May 2010, Australia signed the United Nations Optional Protocol to the CAT. The Optional Protocol is yet to be ratified by Australia.

234 As part of the process to ratify the Optional Protocol Australia has undertaken an audit of prison facilities but has excluded other places of confinement such as psychiatric facilities.

235 Australia has legislated against torture when committed by a public official or under their direction. Offences under this legislation include conduct that inflicts severe physical or mental pain or suffering on a person and where such conduct is based on discrimination.
 This means that many practices that occur in disability and mental health services funded or provided by Australian governments could potentially satisfy this definition, given these practices only occur because a person has disability. However, this legislation has not been tested in this regard.

236 The Victorian and the Australian Capital Territory Governments are the only State and Territory that have enacted legislation that provides a general prohibition on torture and other cruel or inhuman treatment or punishment.
 Both jurisdictions also permit limits on the general prohibition on torture and other cruel or inhuman treatment or punishment.

237 While some State and Territory legislation explicitly criminalises acts comprising cruel or inhuman treatment by any public official,
 legislative protection does not extend to acts amounting to degrading treatment.
 Further, legislation in some jurisdictions only applies in respect of the actions of certain public officials.

238 In addition, criminal law does not sufficiently deal with specific types of harm experienced by people with disability, including unlawful detention (see also Article 14) and harm caused by restrictive practices.

239 The National Disability Strategy (NDS) identifies a future action to “review restrictive legislation and practices from a human rights perspective”,
 but it is unclear when or how this will occur.

Restrictive Practices

240 People with disability are routinely subjected to unregulated and under-regulated behaviour modification or restrictive practices that include chemical, mechanical, social and physical restraint, detention, seclusion and exclusionary time out.
 These practices can cause physical pain and discomfort, deprivation of liberty, prevent freedom of movement, alter thought and thought processes, and deprive persons of their property and access to their children.
 

241 Restrictive practices aim to manage behaviour that is ‘challenging’ or that is of danger to the person with disability or others. However, restrictive practices can constitute humiliation and punishment, and can be imposed as a means of coercion, discipline, convenience, or retaliation by staff, family members or others providing support.

242 Restrictive practices are not limited to the disability and mental health service settings, such as institutions, group homes, boarding houses and mental health facilities. They also occur in schools, hospitals, residential aged care facilities and prisons.

243 Research and available data on the use of restrictive practices and the impact of these practices on people with disability is very limited in Australia. Further, there is an absence of any definitive, regular and reliable national public reporting of rates of use of restrictive practices, and where reporting is required, there is an under-reporting of the number of people who endure these practices.

244 Available research indicates that an estimated 44 to 80% percent of people with disability who show ‘behaviours of concern’ are administered a form of chemical restraint,
 between 50 and 60 percent are subjected to regular physical restraint,
 and those with multiple impairments and complex support needs are subjected to much higher levels of restraint and seclusion.
 Research with people with disability about their experiences and views regarding restrictive practices has found that there is a high priority on feeling safe, but many feel unsafe in the situations and environments they are faced with.
 People with disability:

(a) are often unaware of their rights and may have difficulty identifying when their rights have or are being violated; or may be reluctant to lodge a complaint out of fear or resignation, or because of a lack of advocacy support;

(b) may justifiably feel angry when services are not delivered or are withdrawn, and where restrictive practices are renamed, thereby influencing future behaviour towards staff and heightening the risk of further restrictive practices being imposed; 

(c) find communal settings increase behaviours that make them feel unsafe, and that maintaining private space and safety is more difficult where staff numbers are low, where there is no active engagement, there are locked areas, and where there are too many people;

(d) often feel a sense of powerlessness in disability and mental health facilities in terms of a lack of personal autonomy which adversely impacts on their behaviour; and

(e) communicate their views about different environments and situations through their behaviour in those environments and situations.

245 Overall, this research finds that many behaviours that are identified as ‘behaviours of concern’ can be viewed as a form of resistance or protest to maladaptive environments; and that these should be viewed as legitimate responses to problematic environments and situations. Changing services, systems and environments should be the starting point for changing behaviour, rather than changing the person.

Disability Service System

246 Only the Queensland and Victorian Governments regulate the use of restrictive practices through their disability service legislation. This legislation establishes the position of senior practitioner, who is responsible for protecting the rights of people who are subject to these practices, and for generally reducing or eliminating the need for restrictive practices.

247 Other Australian governments only rely on policy to guide the use of restrictive practices, with some establishing senior practitioner positions as a discretionary measure to support policy and practice. In these States and Territories, regulation of restrictive practices is often left to guardianship tribunals for those people who are deemed unable to consent to restrictions. However, regulation through guardianship tribunals only deals with the provision of consent for a person to be subject to restrictive practices; it does not deal with the broader question of whether restrictive practices should be permissible in the first place, or whether the rights of people with disability are actually protected.
 For example, in Queensland an adult guardian has the authority to make a short term approval for a containment and seclusion order of up to six months.
 In Tasmania, people with disability are “regularly restrained ... when they demonstrate behavioural difficulties. Guardians can often agree to the misuse of personal treatment orders because of tiredness or lack of knowledge.”

Case Study

Luke is 21 and has autistic spectrum disorder. He lives in a residential facility in Victoria. Before going into care Luke was well groomed and spoke quite well. Since entering the facility Luke’s condition has deteriorated to the point of self-harm, after spending hours each day locked in a room with little more than a bed and a toilet. He is severely depressed, refuses to wear clothes and often will tear them to shreds. He is completely alone, even his food is passed through a door.

Case Study

Mary has Prader-Willi Syndrome, an intellectual disability, learning difficulties, diabetes and emphysema. She has difficulties self-regulating her behaviour and appetite, and has a powerful craving for food. Despite lobbying the government, Mary has not been able to obtain single occupancy housing. Instead Mary has suffered from neglect, increasing levels of restraint and seclusion in institutions or shared accommodation. She has had co-tenants who have physically abused her and she has also been sexually assaulted. Currently Mary is sharing a house and does not like her co‑tenant. She has been subjected to physical assaults and is chemically restrained to ensure compliance and to prevent her leaving the house. Mary now faces the prospect of being held in a locked facility for an unspecified period of time, chemically restrained and isolated until the anticipated alteration in her behaviour is achieved before placing her back in shared accommodation. (The treatment of Mary also has ramifications under Articles 15, 16, 17 & 19.)

Mental Health Service System
248 Mental health legislation regulates the practice of compulsory treatment, but despite legislative provisions for the ‘least restrictive alternatives’ or for measures of ‘last resort’, seclusion and restraint are frequently used in the mental health system in Australia, “despite a lack of evidence that they offer positive health outcomes” and “are commonly associated with further trauma, risk of violence and potential human rights abuse”
 (See also Articles 12 and 17)

249 Research indicates that there are a broad number of factors leading to the incidence of restraint and seclusion:

(a) a lack of community based intensive support , which results in transfers to public and private acute inpatient facilities that are not adequately resourced to provide an adequate level of care;

(b) the regular turnover of mental health services staff, which contributes to a lack of appropriately trained staff administering care on an ongoing basis;

(c) high levels of pressure experienced by mental health services staff;

(d) an ingrained culture of acceptance of the use of restraint and seclusion as a preferred ‘behaviour management’ technique; and
(e) the failure of some psychiatrists to undertake independent assessments examining the most appropriate and effective care to prevent ‘behavioural issues’ from developing.

Case Study

Bill resides in a large psychiatric facility in Queensland. He has dual-diagnosis including a psychosocial disability. He instructed his solicitor that he did not have a mental illness and he wanted to have his Involuntary Treatment Order (ITO) revoked so he could leave the hospital and return to the community. At the next ITO review hearing Bill had legal representation. The Mental Health Review Team ordered that an independent psychiatrist examine Bill to determine whether he had a mental illness and whether the ITO was the least restrictive approach to take in treating Bill. The independent psychiatrist found that Bill did not have a mental illness and the least restrictive approach would involve revoking the ITO. The MHRT revoked Bill’s ITO. Bill is now working towards transition back to the community where he wants to live with the appropriate supports in place for him.  

Restrictive Practices in Schools (see also Article 24)

250 Disability representative and advocacy organisations report that many children with disability in both mainstream and special schools are being subjected to chemical and physical restraint and seclusion under the guise of ‘behaviour management’ policies and practice.
 There is strong evidence that children with disability are experiencing:

(a) solitary confinement to small rooms or small fenced areas as punishment for ‘bad’ behaviour;

(b) physical force, including being thrown to the ground and being pinned down;

(c) chemical restraint by requiring parents to medicate their children, otherwise they cannot attend school; and
(d) acceptance of self-harming behaviour without exploring why this is occurring at school.

251 There is a lack of action, research and data on the incidence of restrictive practices on children with disability in schools across Australia, despite the fact that these practices are punitive, harmful and in many cases life-threatening.

Case Study

A primary school implemented a ‘behaviour management’ practice that confined children with autism to a fenced area during lunch. The area had one tree, a bench and dirt covering. The practice was defended by the education department as a practice to support supervision of students with autism while they settle into school.

In Prisons (see also Articles 13 and 14)

252 People with disability are over-represented in the prison population and many are arbitrarily detained in prison due to the unavailability of other appropriate accommodation options. In at least one legal case, the judge noted that this potentially constitutes cruel, inhuman and degrading treatment.

253 Prolonged solitary confinement (also known as seclusion or segregation) is used as a management tool for people incarcerated within Australian prisons. Under Australian law, the governor of a correctional centre may direct that an inmate be held in solitary confinement if the inmate poses a threat to the security or good order and discipline of the prison.
 The practice is particularly damaging for people with psychosocial disability as it can lead to exacerbating their condition.

254 Prisoners with disability are often placed in isolated management and observation cells when displaying ‘behaviours of concern’ because of a lack of other appropriate accommodation and support options.

255 Being placed in isolation and seclusion also occurs where a prisoner has not been diagnosed with a health condition or impairment that requires appropriate treatment or support rather than punishment.

Case Study

Mr Simpson was a forensic patient
 in a New South Wales prison who committed suicide in 2006 whilst in solitary confinement. Contrary to medical advice, Mr Simpson was placed in solitary confinement in the High Risk Management Unit after murdering his cellmate during a ‘psychotic’ episode. Mr Simpson committed suicide shortly after being found not guilty of his cellmate’s murder on the grounds of ‘mental impairment’. Due to a lack of beds for forensic patients in New South Wales prisons, Mr Simpson was never moved to a mental health facility. The New South Wales Deputy State Coroner strongly criticised the events that led to Mr Simpson’s suicide and recommended persons with psychosocial disability are not subjected to solitary confinement except as a safety intervention of last resort and for limited periods of time.

256 Women with psychosocial disability and intellectual or learning disability are disproportionately classified as high security prisoners and are more likely to be in high security facilities, than other prisoners.

257 Prisoners can face significant problems having complaints about prison administration investigated properly by Ombudsman due to a lack of resources, and the lack of enforceability of determinations made by Ombudsman.

258 Common law remedies based on a negligence claim against the relevant government department by inmates who have sustained injury, including acquiring a mental health condition whilst in prison are limited.
 In many cases, prisoners are also unable to bring negligence claims on the grounds of a lack of government resources, for example, supervisory resources, even where limited resources may have contributed to the injury occurring.

Juvenile Justice (see also Article 13)

259 Once children and young people with disability are in the juvenile justice system, there is often an emphasis on punishment of the crime and rehabilitation, rather than on appropriate assessment, intervention and support services. As a result, many children and young people with disability are not identified, which means their specific support needs are not addressed. There are also concerns regarding the inappropriateness of the design of facilities and the environment within juvenile detention facilities, which can also contribute to a decreasing emotional and mental health state.

260 In some Australian States and Territories, there are broad powers that allow for the transfer of juvenile detainees to adult prisons which exposes them to greater risk of physical and mental harm including sexual assault, and limited opportunity for rehabilitation.
 Instances of assault including sexual assault remain rife in the Australian prison system, particularly among young male inmates.

261 In its Concluding Observations to Australia in 2008,
 the UN Committee against Torture recommended that Australia apply measures to reduce overcrowding such as non-custodial forms of detention
 and ensure detention is used as a measure of last resort, particularly in relation to juveniles.
 Contrary to the recommendation of the Committee against Torture, mandatory sentencing has not been abolished in Australia.

Immigration Detention Centres

262 Australia’s policy of indefinite mandatory detention of asylum seekers commenced in 1992. The indefinite mandatory detention of an “unlawful non-citizen”
 is prescribed under the Migration Act 1958 (Cth).
 Detainees may be indefinitely detained until they are removed from Australia, deported or granted a visa.
 Among those who have been detained under this policy are people with disability, including a number of teenagers with intellectual disability who have spent up to 2 years in Australian prisons on people smuggling charges.

263 The Committee against Torture recommended in its Concluding Observations to Australia that Australia consider abolishing its policy of mandatory immigration detention and advised using detention as a measure of last resort only and setting a reasonable time limit for detention.
 Australia is yet to respond to the Committee’s recommendations.

264 The current conditions facing detainees in detention raise concerns with respect to Australia’s obligation to ensure people with disability, particularly those with psychosocial disability, are not subject to cruel, inhuman or degrading conditions.
 Specifically, the areas of concern in relation to conditions in immigration detention include inadequate physical and mental health care, use of solitary confinement, inadequate access to education, recreation and religious facilities and limited access to legal assistance.

Medical or Scientific Experimentation Without Free and Informed Consent
265 In Australia, few measures have been taken to protect people with disability from medical or scientific experimentation where they are unable to give their free and informed consent, including people with disability who require support in exercising their legal capacity, raising concerns under Article 15(1). Only legislation in Victoria and the Australian Capital Territory contains provisions prohibiting medical or scientific experimentation or treatment on persons without their full, free and informed consent.
 (See also Article 17)

266 Many people with disability are particularly susceptible to being chemically restrained and administered medication in combinations that may pose a risk to their physical and mental health or cause actual bodily harm. There are limited protections from abuse of medication regimes and a lack of criminal offences concerning the maladministration of medications to control and manage behaviour.

RECOMMENDATIONS Article 15

· That Australia ratifies the Optional Protocol to the Convention against Torture.

· That Australia enacts legislation in all jurisdictions in Australia to comprehensively criminalise cruel, inhuman or degrading treatment or punishment and provides for legal action to be taken to remedy a breach.  

· That Australia establishes a nationally, consistent legislative and administrative framework for the protection of people with disability from behaviour modification and restrictive practices that cause harm and punishment, including the prohibition of and criminal sanctions for particular behaviour modification practices. 

· That Australia develops an evidence-based national plan that outlines actions for the development of positive behaviour support strategies that acknowledge and respect the physical and mental integrity of the person; and for the elimination of environments and treatment approaches that have been shown to exacerbate behaviour that leads to application of inappropriate levels of restriction and restraint. 

· That Australia conducts a national inquiry into the use of restrictive practices on children and young people with disability in mainstream and segregated schools and identifies and implements recommendations for the elimination of these practices.

· That Australia acts on the recommendations of the UN Committee against Torture to ensure immigration detainees are provided with adequate physical and mental health care including routine health checks.

Article 16 — Freedom from exploitation, violence and abuse

STATUS IN AUSTRALIA 

General Legal and Policy Framework
267 In Australia, there is no specific legal, administrative or policy framework for the protection, investigation and prosecution of exploitation, violence and abuse of people with disability (see also Articles 12, 13, 14, 15 and 17). The Federal Government has established a National Disability Abuse and Neglect Hotline (the Hotline), which is primarily a notification and referral mechanism for people with disability experiencing exploitation, violence and abuse. However, the Hotline is a relatively weak safeguard for people with disability as it operates without any legislative base and therefore has no statutory functions, powers and immunities.
 

268 The National Disability Strategy (NDS) recognises “that people with disability are more vulnerable to violence, exploitation and neglect”; are “more likely to be victims of crime”; that those living in institutional environments where violence is more common fare worse than others; and women with disability “face increased risk”.
 However, the NDS contains limited measures to address these issues, and it only identifies that there is a need to “develop strategies to reduce violence, abuse and neglect of people with disability”.

269 The National Disability Agreement (NDA), the disability services funding agreement between the Federal and State and Territory Governments does not contain initiatives associated with exploitation, violence and abuse as part of the ten priority areas for reform.

270 All Australian governments require disability services to comply with Disability Services Standards, which set out principles for the delivery of quality disability services. While protection from abuse and neglect is contained in the Standards, they are concerned primarily with the collection of quantitative data, they are un-gendered and adult focussed, and they rely on disability service providers to identify and respond to exploitation, violence and abuse.

271 The National Plan to Reduce Violence against Women and their Children 2010–2022 (the National Plan) contains two initiatives specifically focused on improving access and responses of specialist domestic violence and sexual assault services to women with disability.
 These initiatives are welcome, however the National Plan does not as yet address linkages between domestic violence and sexual assault services and the disability or mental health service systems. It also does not address specific forms of violence experienced by women with disability, such as forced sterilisation and abortions. (See also Article 23)

272 Domestic and family violence legislation differs across States and Territories providing different levels of protection and definitions of what constitutes a ‘domestic relationship’. Broader definitions include residential settings, such as group homes and institutions, where people with disability are likely to live and interact domestically with co-residents, support workers and service managers. However, even where there are broader definitions, domestic and family violence legislation is rarely understood as applying to both men and women with disability living in disability service residential settings and is therefore not utilised.
 Where narrower definitions apply, people with disability who live in residential settings are entirely excluded from these protections. 

273 The National Framework for Protecting Australia’s Children 2009-2020 includes a very limited number of initiatives that specifically focus on protecting children and young people with disability from abuse and neglect. Only two of the five initiatives have a national focus, and none provide a comprehensive approach to identifying the incidence, prevention or response of violence, abuse and neglect experienced by children with disability. All the initiatives are included under an outcome for addressing “parental risk factors”, including “childhood disability, mental health and / or behavioural problems”.

274 All Australian governments have legislation that prohibits physical and sexual assault. However, there are significant barriers to the justice system that prevent people with disability from reporting crimes and having them successfully prosecuted. One study reported that 40 percent of crimes against people with mild or moderate intellectual disability and 70 percent of crimes against people with severe intellectual disability went unreported to police.
 There are significant misconceptions about the reliability of evidence of people with disability resulting in difficulty in securing convictions.
 (See also Article 13)

Case Study

John, who has an intellectual disability, was badly assaulted in his home town. Symbols were even carved into his head. John was in hospital for five days. Both John’s parents and his support worker spent a lot of time convincing John to give a statement to the police. He knew who had assaulted him and was able to provide a statement to the police but nothing has happened since as the police have said John is not a credible witness.

Case Study

In 2009, a carer in a Queensland institution was found guilty of assault for tying a young boy with autism, to the toilet with a sheet and hitting him with a flyswatter around the head and back. Just over a year later, Queensland’s Civil and Administrative Tribunal gave the carer back her ‘blue card’ (authority to work with vulnerable people and children) with the tribunal member stating “There is no indication as to what effect these events had on the children, the subject of the offences, or on any other children in the facility”, and “it is a credit to her (the carer) that she wishes to continue performing that role.”

Incidence Data, Identification and Reporting
275 There is no publicly reported, systematic disaggregated data available in Australia in relation to exploitation, violence and abuse against people with disability. Identification is hindered by the uneven and inadequate collection of disaggregated data and a lack of national research and analysis on the issue.

276 Available evidence has found that people with disability experience very high levels of violence, exploitation and abuse. For example, 18 percent of people with disability report being victims of physical or threatened violence compared to 10 percent without a disability.
 People with intellectual disability are ten times more likely to have experienced abuse than people without disability.
 More than a quarter of rape cases reported by females are perpetrated against women with disability.
 

277 Women with disability, regardless of age, ethnicity, sexual orientation or class are subjected to double the rate of exploitation, violence and abuse, including domestic and family violence as experienced by women without disability.

278 Aboriginal and Torres Strait Islander people with disability and people with disability from non-English speaking backgrounds also experience higher rates of exploitation, violence and abuse than the general population.
 

279 Prevention, reporting and response to violence, exploitation and abuse in disability service systems throughout Australia rely heavily on gender-neutral ‘abuse and neglect’ policies. The predominant use of the term ‘abuse and neglect’ to cover a wide range of behaviour and situations tends to reframe violence, exploitation and abuse as ‘service incidents’, even when an incident is a criminal act. This creates a greater potential for such ‘incidents’ to go undetected, unreported, and not investigated or prosecuted because they are more likely to be dealt with administratively within the service setting. For example, research suggests that disability service providers have wide discretion in determining whether an alleged ‘incident’ of sexual assault against people with disability justifies reporting the ‘incident’ to the police, even if there is a requirement of mandatory reporting.

280 Police often treat reports of exploitation, violence and abuse experienced by people with disability differently to people without disability. This is particularly the case where there is a perception that the person with disability is already being ‘cared’ for in an institution or residential care facility, even when the exploitation, violence and abuse has been reported as occurring in that facility. There is an assumption that the facility deals with people with disability and that it is not a police matter. In many cases, people with disability are returned back to these facilities, and these incidences remain ‘hidden’ and unacknowledged.

281 Factors that contribute to the lack of reporting and disclosure by people with disability include: 

(a) a reliance on assistance, support and care in relationships with partners, family members, professional carers and service providers creates a level of dependency and powerlessness, and a fear that disclosure of exploitation, violence and abuse will place these relationships at risk;

(b) the greater risks and actual incidences of exploitation, violence and abuse in institutions, residential and mental health facilities means that these experiences are ‘normalised’ and not recognised by people with disability as exploitation, violence and abuse, even when they constitute crimes;
(c) there are few gender and age specific programs for people with disability aimed at increasing self-esteem and knowledge of rights and what to do if these rights are breached;

(d) there are few gender and age specific programs for people with disability about sexuality and sexual and intimate relationships, which may stem from commonly held stereotypes and prejudices that people with disability are asexual or should be protected from their sexuality;
 (See also Article 23)

(e) many people with disability fear retribution in the form of losing support and assistance if they report or disclose exploitation, violence and abuse;
 and
(f) many people with disability have difficulties in communicating occurrences of exploitation, violence and abuse due to limitations of specific communication aids. For example, in relation to augmentative communication, symbols or words for the terms ‘genitalia’ or ‘rape’ are rarely included, which limits the ability of people with disability to disclose exploitation, violence and abuse.

Institutions and Residential Care Facilities
282 Many people with disability are effectively forced to live in institutions or residential care facilities in order to receive social and personal care supports. (See also Article 19) People in these environments are at a heightened risk of physical and sexual violence and verbal, emotional, psychological or financial abuse as well as neglect and poor care, threatened and actual abuse and institutional violence and harassment perpetrated by co-residents, residential managers and support workers.
 It is extremely difficult to leave or escape violence, exploitation and abuse as often there are no alternative housing and support options.

283 A number of residential care facilities, such as boarding houses may be licensed by the disability service sector but they do not have the protections provided by disability service legislation or policy. These facilities provide accommodation for people with disability who would otherwise be homeless, but they have very limited support services and are consistently found to have high levels of exploitation, violence and abuse. In some cases successive reports have found that boarding house residents have been physically and sexually assaulted by staff and other residents, have died in appalling circumstances, and been denied basic rights, including contact with their families.

284 The segregated and ‘closed’ nature of institutions and residential care facilities, including smaller group home facilities prevents public scrutiny, which creates greater risks for people with disability who are unable to report instances of exploitation, violence and abuse to support workers who may be the perpetrators of abuse, or who fear disclosure will lead to further abuse and mistreatment. 
285 Many residents may not have family or other support people who could seek advocacy or legal assistance to address issues of abuse, exploitation and neglect. 
286 Many institutions and residential care facilities are designed for particular residents, such as those with high behavioural support needs. This significantly increases risk factors for incidences of exploitation, violence and abuse, as well as a reliance on restrictive practices within these facilities. It effectively establishes a culture of violence, exploitation and abuse.
 (See also Article 14)

287 Many institutions and residential care facilities are understaffed or have staff that are improperly screened or have insufficient training to recognise, prevent and respond to exploitation, violence and abuse.

288 The reliance on gender-neutral ‘abuse and neglect’ policies means that gender specific risks, prevention strategies and responses are often not identified or implemented. Not only are women with disability at greater risk of violence, exploitation and abuse in these settings, but they are also unlikely to receive gender-specific responses or support from domestic violence, sexual assault or women’s support services.

289 Gender-neutral disability services standards and ‘abuse and neglect’ policies can contribute to service practices that create significant risks for women with disability. For example, a number of representative and advocacy organisations have reported women with disability being used or ‘rostered’ for sex to address inappropriate male sexual behaviour in institutions and residential care facilities.

290 In 2010, the UN Committee on the Elimination of Discrimination against Women expressed its concern to Australia about “the high levels of violence experienced by women, particularly those living in institutions or supported accommodation” and recommended that Australia “address, as a matter of priority, the abuse and violence experienced by women with disabilities living in institutions or supported accommodation”.

Case Study

A female resident of a licensed boarding house in New South Wales told a support worker that a staff member assaulted her. The staff member approached her whilst she was seated at the dining room table with other residents and from behind, lifted her t-shirt up and over her head, leaving her naked and exposed to everyone present. She said she was humiliated but that she did not want the support worker to do anything about it because the perpetrator could cause further trouble for her and /or kick her out. This boarding house was her home, and she had no other accommodation options.

Case Study

Parents of a young man 20 years of age with severe autism and intellectual disability who was the victim of a violent attack by another resident in a group home contacted the police to request an intervention order to provide a measure of protection for their son. The police referred the matter back to the state government authority that operated the group home. After refusing to offer a physical separation of the living areas in the group home and a long saga of mismanagement of the issue, pressure was placed on the victim to move to another group home. 

Mental Health Services

291 The use of involuntary seclusion and restraint in all forms are an everyday occurrence, particularly in Australia’s public acute inpatient facilities.
 (See also Article 14). These practices underpin a culture of exploitation, violence and abuse. 

292 Women with psychosocial disability are exposed to greater risks of exploitation, violence and abuse, particularly sexual violence when there is no provision for female only areas in mental health inpatient units.
 It is estimated that between 50 percent and 70 percent of women with psychosocial disability have experienced past physical or sexual abuse, including child sexual assault, and many of these women are likely to be re-traumatised by their experience in mixed mental health facilities.

Case Study

A mental health service has been accused of covering up sexual assaults, including an incident in which a male nurse allegedly kissed and fondled a patient and tried to pressure her into performing oral sex. Complaints have also come from former patients and their relatives about the handling of sexual assaults that allegedly occurred at the service and other mental health facilities over the past decade. These included an alleged rape of a 21 year old woman by a male patient and another sexual assault of a 15 year old girl. In each instance the women were discouraged from reporting the matter to police.

In the Education System
293 Students with disability continue to be subject to high rates of bullying and harassment in the education system. (See also Article 24) While many schools have anti-bullying policies, they are often inadequate in addressing the specific needs and circumstances of children and young people with disability, raising concerns under Article 16(1).

Case Study

A girl with a visual impairment studying at a high school in a rural area is harassed by other children and bullied on the basis of her disability. When she tells an education department representative about her experience, she is told to “get over it, that’s life sweetie”.

Case Study

In 2010, a 15 year old student in New South Wales with Asperger’s Syndrome and attention deficit hyperactivity disorder was attacked by fellow students and received severe concussion during the bashing. The student was not accompanied by anybody in the ambulance to hospital and the student’s father was only informed about the assault after contacting the hospital three hours after the attack. Police were not informed of the attack until the following day.

Social Protection Measures and Support Programs 
294 There is a lack of comprehensive social protection measures and support programs to assist people with disability who are subject to exploitation, violence and abuse. People with disability have limited knowledge and access to information about social protection measures and programs, and are often reliant on others to facilitate access to these programs.
295 There is no overarching framework or partnership between the disability service system and social protection and support programs that are available to others in the community, such as domestic violence services, sexual health and sexual assault services, women’s support services counselling support programs and victims of crime services and supports. 

296 Aboriginal and Torres Strait Islander people with disability, particularly in rural and remote areas are unable to access culturally appropriate support services despite the well-documented prevalence of domestic violence in Aboriginal and Torres Strait Islander communities. They are also unable to access transport, or are only offered transport for part of the distance to a support service location, which prevents them from seeking treatment and support from services that may be available to the general community.

297 People with disability from non-English speaking backgrounds also experience structural exclusion from both the disability and general community support systems because of the lack of culturally competent services. Stigma relating to ‘disability’ and exploitation, violence and abuse is also not addressed where this exists in some culturally and linguistically diverse communities. 

Domestic Violence Services
298 Despite the high incidence of exploitation, violence and abuse experienced by women with disability, there is a lack of knowledge and expertise and a range of structural barriers within domestic violence, sexual assault and women’s crisis services that prevent appropriate measures and responses to support women with disability. Key barriers include:
(a) lack of knowledge about the specific forms of exploitation, violence and abuse experienced by women with disability, and the inter-relationship between gender and disability and exploitation, violence and abuse;

(b) lack of connection and promotion of services to women with disability in the community or within disability service systems;

(c) lack of physical access to service locations, including refuges and crisis housing, and a lack of accessible information about services for women with sensory and cognitive impairments;

(d) discriminatory service policies, procedures and practices that exclude women with disability, particularly women with psychosocial and cognitive impairments;

(e) inflexible service policies for providing essential medical equipment that is modifiable or portable or to appropriately accommodate assistive animals;
 and
(f) service staff are often inadequately trained to communicate with people with hearing, vision, speech and cognitive impairments and those with psychosocial disability.

RECOMMENDATIONS Article 16

· That Australia establishes an independent, statutory, national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of exploitation, violence and abuse experienced by people with disability, and that addresses the multiple and aggravated forms of violence and abuse that result from the intersection of ‘disability’ with other characteristics, such as gender, age, indigenous status and racial, cultural or linguistic status.

· That Australia commissions the Australian Human Rights Commission to undertake a comprehensive public inquiry into the incidence, forms and circumstances of exploitation, violence and abuse of people with a disability in the community and within a full range of service settings, including addressing the gender and age-related dimensions of exploitation, violence and abuse and the particular situation of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds.

· That Australia, in partnership with disability representative and advocacy organisations, establishes a national coordinated strategic framework for the prevention of exploitation, violence and abuse experienced by men, women, girls and boys with disability, that include measures:

· to build resilience, self-advocacy skills, protective behaviour skills, knowledge of rights and redress among people with disability;

· to address the specific circumstances of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds;

· to coordinate and link diverse service systems, including disability, mental health, housing, domestic violence and sexual assault services;

· to reorient service policy and procedures to reflect human rights obligations; and

· to raise awareness among the community and various systems, such as judicial, legal, medical, social services, health, educational systems.

· That Australia urgently plans for the closure of residential care and other institutional environments, and develops genuine community living options, including providing individualised funding and self-directed supports to people with disability.

· That Australia ensures that all people with disability are able to access the independent advocacy support they need to assert and be accorded their human rights and fundamental freedoms under the CRPD.

· That an individual advocacy program owned and managed by Aboriginal and Torres Strait Islander people with disability be established and resourced.

Article 17 — Protecting the integrity of the person

STATUS IN AUSTRALIA 

299 In Australia, people with disability are subjected to a range of practices that significantly interfere with their physical and mental integrity and breach their rights under Article 17, including chemical, physical and mechanical restraint, seclusion and other restrictive practices (see also Article 15); non-therapeutic sterilisation (see also Article 23); and psychosurgery and forced electro-convulsive treatment (ECT).

Australia’s Interpretative Declaration on Article 17

300 Australia made an Interpretative Declaration in respect of Article 17 upon ratifying the CRPD: 

Australia further declares its understanding that the Convention allows for compulsory assistance or treatment of persons, including measures taken for the treatment of psychosocial disability, where such treatment is necessary, as a last resort and subject to safeguards.

301 Australia’s Interpretative Declaration to Article 17 means that Australia will continue with existing legislative, policy and practice frameworks governing compulsory assistance or treatment. This declaration is largely directed to State and Territory frameworks that underpin the mental health system in Australia, and clarifies that Australia believes the existing mental health framework is in line with Article 17 and will be maintained. 

302 Laws, policy and practice for involuntary treatment of people with psychosocial disability purport to ‘protect’ people who may be of harm to themselves or others by providing compulsory treatment in the community or in mental health facilities. Despite the significant limitations placed on a person’s rights to liberty and security (see also Articles 14 and 15) and equal recognition before the law (see also Article 12), there is no consistency across State and Territory mental health laws in:

(a) assessing, or determining ‘risk of harm to self or others’; or 
(b) assessing a person’s ability or support needs to provide full and informed consent. (See also Article 12)

303 As a result, many people with psychosocial disability and cognitive impairment experience serious breaches of their human rights and widespread abuse, neglect and exploitation within the current legislative, policy and practice framework that purports to ‘protect’ them. (See discussion below and Articles 12, 14, 15, 16 and 25)

304 Since ratification of CRPD, a number of people with disability, their representative organisations, disability advocacy and legal groups in Australia have questioned the validity of separate mental health legislation, given this legislation prescribes limitations to human rights on the basis of disability,
 and is not legislation that limits human rights for everyone in the community in relation to risk of harm to self and others and the need for compulsory treatment and detention. 

305 In his report to the UN General Assembly, the UN Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment (UN Rapporteur on Torture) noted with respect to involuntary commitment to “psychiatric institutions” that “article 14 of CRPD prohibits … the existence of a disability as a justification for deprivation of liberty”.

306 Instead of addressing mental health laws as an inherent breach of human rights, States and Territories have focused on reviewing and amending mental health legislation in an effort to increase compliance with human rights. Australia’s Interpretative Declaration supports this status quo, and therefore cannot be supported.

Case Study

An investigation into the deaths of three men who died in state-run psychiatric wards across Melbourne between 2007 and 2009 highlighted allegations that serious failings by senior mental health staff may have contributed towards their unexpected deaths. Evidence also suggests that the health services involved allegedly covered up or failed to collect important information about the deaths, possibly preventing a proper examination of their cause. These cases are currently the focus of coronial inquests. 

· Anthony, who died in September 2008 in a psychiatric hospital in Melbourne, was killed by a combination of powerful anti-psychotic medications given to him by staff, according to a Victorian Government pathologist. Staff and patients aware of the circumstances of his death say the 40-year-old was pleading not to be given more drugs on the night he died. Staff and patients also allege there was an attempt to conceal information about the circumstances of his death from his family.

· Jeffrey died at a Melbourne hospital in December 2009 after he went into a coma following a suspected overdose of illicit drugs supplied by unknown visitors. His family says the hospital’s psychiatric ward kept no visitor log nor did it supervise visits to patients. Police sources say the hospital’s legal department interfered with their investigation and ordered staff not to speak about the circumstances of his death.

· Adam’s 2007 death at a hospital’s psychiatric ward during a struggle with security guards was the subject of a recent inquest. A finding has yet to be made, but evidence to the inquest suggests he was asphyxiated while being held face down by security staff. A witness told the inquest that the victim apparently yelled “I give up”, but security did not ease off. He died soon after.

Involuntary Mental Health Treatment

307 People with disability face a deprivation of their mental and physical integrity through involuntary treatment. The UN Rapporteur on Torture has stated that “the more intrusive and irreversible the treatment, the greater the obligation on States to ensure that health professionals provide care to persons with disabilities only on the basis of their free and informed consent”.
 This comment was directed to the use of forced psychosurgery and electroconvulsive therapy (ECT), but the Rapporteur also stated that forced interventions, including psychiatric medication “needs to be closely scrutinised” and “warrants greater attention” as they may constitute “a form of torture or ill-treatment”.

308 The compulsory treatment of people with disability in the form of an Involuntary Treatment Order (ITO),
 Supervised Treatment Order (STO)
 or Community Treatment Order (CTO)
 is authorised by mental health laws in all States and Territories in Australia. Individuals who refuse compulsory treatment may be detained. Involuntary detention under Australian mental health laws gives rise to an ‘authority to treat’, except in Tasmania where the Guardianship Tribunals or the statutory ‘person responsible’ has responsibility for determining an order for treatment.

309 The laws regulating involuntary mental health treatment vary across the States and Territories, but they all have failed to prevent, and in some cases, actively condone unacceptable practices, including invasive and irreversible treatments such as: 

(a) authorisation of psychosurgery on both voluntary and involuntary patients;

(b) authorisation of ECT on involuntary patients; and
(c) authorisation of sterilisation on involuntary patients.

310 Mental health laws do not protect people with disability from being arbitrarily subjected to detention and involuntary treatment. (See also Articles 14 and 15)
311 The rate of forced community psychiatric treatment in Victoria is higher than anywhere else in the world. Data indicates that in Victoria in 2008, 6,971 patients were detained (with 316 discharges in 2007–2008) and 5,099 involuntary CTOs were made.
 This compares to a rate of 1,951 CTO orders during 1995–1996.
 In 2006–2007, 66 percent of hearings by the Mental Health Review Board of Victoria related to applications for CTOs.
 Many people are subject to a CTO after their first hospital admission despite any history of treatment refusal. It is estimated that 15–25 percent of people on CTOs fall into this category.
 In Victoria in 2008, 18,322 ECT treatment orders were administered to 1,787 individuals,
 of which 35 percent of people received ECT involuntarily.
 In Queensland, a number of people with intellectual disability are detained in psychiatric facilities due to the lack of appropriate community housing and supports available.
 (See also Article 19)
312 As well as violating the rights of people with psychosocial disability, Australian mental health laws go beyond their powers for other people with disability who have been involuntarily detained in psychiatric facilities and subject to involuntary mental health treatment.

313 There are a number of systemic factors contributing to the high incidence of involuntary treatment, which mean that people are unnecessarily subjected to mental health laws and compulsory treatment:

(a) prejudice, assumptions and sensationalism surrounding the risk people with psychosocial and cognitive disability pose to the community, which is managed by imposing compulsory treatment;

(b) shortages of qualified staff and limited resources can result in inappropriate resort to medication — chemical restraint — as a means of suppressing and controlling ‘behaviours of concern’;
 (See also Article 15)

(c) lack of access to government funded legal representation services, lack of access to appeal processes and too great a reliance on pro bono legal support means that many people will not receive a legal service at all;
 and
(d) lack of advocacy and social supports to assist with reducing contact with the disability and mental health service system.

314 There are a number of factors contributing to the high incidence of involuntary treatment, which demonstrate failures of mental health laws and practice: (See also Articles 12, 14 and 15)

(a) people often have limited opportunity to voice their experiences of involuntary treatment, to challenge the treating team as to the most appropriate care they require, to challenge the intervention overall or to appeal to have treatment plans adjusted;

(b) legal reviews take place too infrequently, which means that treatment plans can be excessive and unnecessarily extended;

(c) mental health tribunals rely primarily on consultant psychiatric reports instead of the views of the person with psychosocial disability and their support people or advocates;

(d) people do not have legal right to receive the supports they need to make decisions or give consent to treatment, including advance directives; rather the focus is on incapacity to consent and compulsory treatment orders (See also Article 12); and 

(e) advance directives are not binding and so often disregarded when it is assumed that the person does not have capacity to give authority.

Case Study

A client appeared before the Mental Health Review Board of Victoria in 2009 to reduce or end a CTO that included weekly injections of Depo Provera, an anti-libidinal medication because they were causing severe osteoporosis, a side effect of long term use of this treatment. There was no dispute that he was eight times more likely to suffer a fracture in his lumbar spine than an average person of his age. However, the Board found that the adverse effects of the treatment were not sufficiently severe.
 Despite the Board ordering the authorised psychiatrist to revise the client’s treatment, the forcible medication remains virtually unchanged.

RECOMMENDATIONS Article 17

· That Australia withdraws its Interpretative Declaration in relation to Article 17.

· That, in consultation with people with disability through their representative, advocacy and legal organisations, Australia conducts a comprehensive audit of laws, policies and administrative arrangements underpinning compulsory treatment with a view to:

· introducing reforms to eliminate laws and practices that relate to compulsory treatment that inherently breach human rights;

· work with people with disability and their representative and advocacy organisations to develop appropriate mechanisms and supports for any person, regardless of disability, who is at risk of causing harm to themselves or others; and

· implement administrative arrangements that focus on supported decision making.

Article 18 — LIBERTY OF MOVEMENT AND NATIONALITY

STATUS IN AUSTRALIA 

Australia’s Interpretative Declaration on Article 18

315 Australia made an Interpretative Declaration in respect of Article 18 when it ratified the CRPD:

Australia recognises the rights of persons with disability to liberty of movement, to freedom to choose their residence and to nationality, on an equal basis with others. Australia further declares its understanding that the Convention does not create a right for a person to enter or remain in a country of which he or she is not a national, nor impact on Australia’s health requirements for non-nationals seeking to enter or remain in Australia, where these requirements are based on legitimate, objective and reasonable criteria.

316 The Interpretative Declaration preserves Australia’s current legislative and administrative approach to processing visa applications. The Migration Act 1958 (Cth) (Migration Act) and the Migration Regulations 1994 (Cth) (Migration Regulations) control the entry and stay in Australia, of non-citizens and prescribe the selection criteria and processes for all visa applications. The Disability Discrimination Act 1992 (Cth) (DDA) provides an exemption for certain provisions within the Migration Act, and subordinate legislation under this Act, and for the actions required by this legislation. This includes the health requirement contained in this legislation.

317 Almost all visa applicants must satisfy the health requirement in order to be granted a visa.
 Although the health requirement does not directly discriminate against people with disability, it is much more likely that people with disability will be unable to meet it. To meet the health requirement the applicant must:

... not have a disease or condition which would be likely to require health care or community services; meet the medical criteria for the provision of a community service, result in significant cost to the Australian community in the areas of health care and community services; or prejudice the access on an Australian citizen or permanent resident to health care or community services, regardless of whether the applicant would use those services.

318 The health requirement is “unable to satisfy the equal protection obligation under Article 5 of the UN CRPD”.
 The rationale behind the DDA exemption is that if the Migration Act were not exempt, some of the criteria for assessing visa applications may be discriminatory under the DDA.
 In particular, without this exemption the stringent health requirements would not be compatible with the DDA.

319 The UN High Commissioner for Refugees (UNHCR) has expressed concern about the discriminatory effect the health requirement has on refugee and offshore humanitarian visa applications, commenting that:

“The present operation of the health requirement is discriminatory in effect and endangers a number of other human rights norms.” To that extent, Australia presently falls short of its international obligations.

320 The Interpretative Declaration and the DDA exemption of aspects of the Migration Act are indicative of Australia’s “awareness of the dissonance between the CRPD and the health rules”,
 and the fact that the health requirement “can no longer be said to be based on ‘legitimate, objective and reasonable’ criteria”.

Failure to Consider the Potential Contribution of People with Disability
321 The mandatory health requirement results in many people with disability, particularly children, being unreasonably denied an Australian visa. People with disability are more likely to fail the health requirement given the focus is exclusively on the perceived economic cost of the applicant’s ‘condition’ and the burden this will place on public health and community resources. There is no consideration of the economic and social contributions people with disability make to the Australian economy and community life.
 

322 The mandatory health requirement has a significant negative impact on families that include children and adults with disability. All members of a family group will be denied visas on the basis that a family member with disability has failed the health requirement. Many families are forced to make a difficult decision to leave behind a family member in order to build a life in Australia. In cases involving humanitarian entrants, family members with disability will remain in extremely vulnerable situations, having also been displaced by war, persecution, or civil unrest, but unable to join their families in Australia.

Case Study

Dr Moeller, a German migrant doctor, had been working in a Victorian country town for nearly three years as a much needed specialist physician. Despite his service and enormous contribution to the town’s population, he had twice earlier been refused permanent residency. His applications were refused because his son Lukas, aged 13, has Down syndrome, and was considered too much of a burden on taxpayers.
 In 2008, the Department of Immigration again refused the family permanent residency status and their appeal was rejected by the Migration Review Tribunal. However, in November 2008, following significant public pressure, the Minister for Immigration approved Dr Moeller’s application for ministerial intervention and granted his family permanent residency status.

Mandatory HIV Testing
323 A HIV test is a mandatory part of the final health check for all prospective migrants, and to all off-shore applicants for refugee and humanitarian visas. If the applicant is HIV positive, then the cost assessment will very likely determine that the applicant does not meet the health requirement.
 People who are HIV positive represent the highest proportion of migration applicants who fail to meet the migration health requirement.

324 The mandatory HIV/AIDS testing of offshore refugees prior to resettlement is of particular concern. Unlike on-shore refugees where the health requirement does not apply, an off-shore refugee who is found to have HIV will be unlikely to meet the health requirement and will not be granted a protection visa despite having a well founded fear of persecution. 

325 The policy to impose a mandatory HIV test to all permanent visa applicants and to generally refuse visas to people with HIV “adds a second layer of discrimination”.
 HIV does not represent a public health threat and consequently there is no rationale for mandatory HIV testing.
 The UN International Guidelines on HIV/AIDS and Human Rights state: 

There is no public health rationale for restricting liberty of movement or choice of residence on the grounds of HIV status…Therefore, any restrictions on these rights based on suspected or real HIV status alone, including HIV screening of international travellers, are discriminatory and cannot be justified by public health concerns.

Case Study

Mr X had HIV and became too ill to support his family. He was recognised by UNHCR as a refugee, and his relatives who were all Australian citizens applied to sponsor him to Australia. Mr X had numerous close relatives in Australia, including his parents, siblings and children from a previous marriage. All were willing to provide financial and emotional support to care for him and his young family. Despite his circumstances and family sponsorship, his application was refused due to the health requirement.

UNHCR was required to seek a solution for Mr X in other resettlement countries and succeeded in obtaining urgent medical care and resettlement for him elsewhere. Mr X had to move to a country where he and his family had no other family support and few communal ties. His process of settlement and rebuilding of his life have been made correspondingly more difficult.

Lack of Freedom for People with Disability to Move within Australia
326 All Australian governments have a role in providing different aspects of support to people with disability. These support systems have been found to be “broken”, fragmented and significantly underfunded.
 (See also Article 26) People with disability who are fortunate to receive supports may be restricted to the region, State or Territory they currently live in, as supports are often not portable outside the regions, States or Territories from which they are funded. If a person needs or chooses to move to another region, State or Territory, then supports, such as personal care, aids and equipment cannot be taken with the person. For example, in New South Wales, a person is made ineligible for the Attendant Care Program if they intend to move permanently interstate.
 This restricts or limits many people with disability to move freely within Australia.

327 Freedom to move freely within Australia has a significant adverse impact on Aboriginal and Torres Strait Islander people with disability, who may need or want to move within the traditional ‘boundaries’ or lands of different Aboriginal and Torres Strait Islander communities. For example, it is not uncommon for Aboriginal people with disability to be moving or wanting to move between Northern Territory, Western Australia and South Australia to visit community members. However, regional, State or Territory borders are often inconsistent and incompatible with traditional ‘boundaries’, and this imposes an additional barrier to an Aboriginal or Torres Strait Islander with disability to maintain their disability support to move freely as well as participate freely in cultural life.
 (See also Article 30)

Case Study

Jayne has a physical disability. She had great difficulties attempting to move interstate as her funding for personal care was not portable — her supports could not be transferred from New South Wales to South Australia. The SA disability service system also claimed they did not have the resources to support Jane. Jayne only managed to receive inadequate minimal assistance by taking the problem to the South Australian Minister for Disabilities. She waited ten months for her home to be assessed for modifications and seven months after that they still weren’t done.

RECOMMENDATIONS Article 18

· That Australia removes the Interpretative Declaration in relation to Article 18.

· That the exemption in the Disability Discrimination Act 1992 (Cth) as it applies to the Migration Act 1958 (Cth) be removed. 

· That Australia ends the use of mandatory HIV testing for all visa applicants and off-shore humanitarian and refugee applicants. 

· That Australia improves consistency, transparency and administrative fairness for migrants and refugees with disability applying for an Australian visa.

· That disability support arrangements for people with disability are administered in a manner that enables people with disability relying on these supports to have the same freedoms as people without disability to choose where they live.

Article 19 — Living independently and being included in the community

STATUS IN AUSTRALIA

General Legal and Policy Framework
328 People with disability in Australia are restricted in their right to live independently and be included in the community, including the right to choose freely where and with whom they will live. The inaccessible design of social and private housing options and the lack of appropriate and portable support services are key barriers. (See also Articles 18, 20, 26 and 28) The predominant ‘supported accommodation’ framework used by Australia within the specialist disability service system also plays a key role. 

329 The ‘supported accommodation’ framework does not separate housing needs from support needs, and results in many people with disability, particularly those with high and complex support needs being compelled to live in residential institutions and other specific purpose arrangements in order to receive the supports they need. Article 19 is derived from the traditional civil and political rights of liberty and security of the person (see also Article 14), and it makes clear that institutional accommodation is an explicit violation of rights to liberty, and that Australia has an immediate responsibility to prevent and remedy this violation.
 

330 The National Disability Agreement (NDA) is the funding agreement between the Australian, State and Territory governments for the delivery and regulation of specialist disability services.
 This includes supported accommodation and care, which is largely provided by State and Territory Governments. 

331 The Home and Community Care Program (HACC), which is administered jointly by all Australian governments provides basic support and care needs to assist frail aged people and younger people with disability and their carers remain living independently at home rather than being placed into supported accommodation.

332 The National Disability Strategy (NDS) includes an action focused on developing supported accommodation models for people with high and complex needs.
 The draft National Human Rights Action Plan also includes measures for acquiring or building supported accommodation places for people with disability.
 These measures are contained in sections addressing specialist disability care and supports rather than in sections addressing rights to housing, and many disability representative, advocacy and human rights organisations are sceptical that they can or will comply with Article 19.

333 The NDS recognises that barriers to accessible, well designed housing and accommodation need to be addressed to provide more choice for people with disability in where they live.
 Six core universal design elements
 are being incorporated into the construction of new pubic and social housing through the Social Housing Initiative; and the Liveable Housing Design Initiative provides guidelines and targets for these six universal design elements to be incorporated into the building of all new homes by 2020. Although the Liveable Housing Design targets have been agreed by industry and Australian governments, they are only aspirational.

334 Australia has committed to introducing a National Disability Insurance Scheme (NDIS). A key aim of the NDIS is to enable people with disability, including those with significant support needs to obtain, choose, control and manage the supports they need to live in the community. 

Supported Accommodation, Residential Institutions and Other Specific Purpose Arrangements
335 Despite commitments from successive Australian governments since the 1980s and 1990s to close large residential institutions accommodating people with disability, many people with disability, particularly people with high and complex support needs continue to live in large residential institutions funded by Australian governments.

336 While plans to close large institutions are proceeding in South Australia, the Victorian Government has not allocated funding in its 2011 budget for closure and it is not clear when and how closure will proceed. The Queensland Government has indicated it will continue its reform process after opposition prevented residents of one institution being moved into another, but reform plans are unclear. The New South Wales Government is being more deceptive by claiming it has closed 3 large institutions when it has merely redeveloped them into new ‘contemporary’ institutions, with plans to redevelop more.
 The Western Australian Government has provided funding for larger congregate residential facilities that purport to address the ageing related needs of people with disability.

337 The pervasive use of a ‘supported accommodation’ framework to address the housing and support needs of people with disability continues to perpetuate the view that some people with disability require special purpose care facilities and arrangements rather than genuine community living options. This view, combined with the lack of available housing and support for people with disability, and the pressure from families and ageing parents for appropriate housing and support options, has focused Australia on funding and providing additional ‘innovative’ supported accommodation models, instead of focusing on genuine community living options that separate housing needs from support needs.

338 This has meant that some Australian governments are funding and building new ‘contemporary’ institutions, such as ‘cluster housing’, ‘villas’, ‘special purpose complex health facilities’, special purpose ‘behaviour support’ facilities and ‘special purpose aged care facilities’.
 Despite new labels, these facilities still segregate, congregate and isolate people on the basis of disability and require people with disability to be placed in them in order to receive the supports they need. 

339 Other governments are forcing people with disability to form ‘supported accommodation’ arrangements in order to share support services.
 This practice of forced co-tenancy occurs where a person with disability must live in a ‘group home’ with other people with disability in order to receive supports; where a person must ‘agree’ to another person moving into their home so support can be shared; and where people with disability are ineligible for individual funding because they receive supports through a group block funding arrangement.

340 Forced co-tenancy means that people’s individual needs are not met; quality of support is diminished and tenants lose the right to make important lifestyle choices, including who they share their home with. This contrasts significantly with other adults who choose to live in a shared housing arrangement where they are able to interview and check references before accepting someone to share their home. Psychological wellbeing is likely to be compromised in these group environments and this can cause serious behavioural issues.
 

341 International and Australian research and evidence demonstrates that poorer life outcomes and higher risks of violence and abuse for people with disability are associated with institutional and other ‘supported accommodation’ environments, including smaller ‘group home supported accommodation’ models.
 (See also Article 16)

342 Some ‘supported accommodation’ residential facilities, such as boarding and rooming houses may be licensed by the disability service sector but they do not have the protections provided by disability service legislation or policy. People with disability are often forced to live in these facilities to receive supports and prevent homelessness, or they may be required to live in these facilities as a condition of a compulsory mental health treatment order. These facilities have very limited support services and are consistently found to have high levels of exploitation, violence and abuse.
 (See also Article 16)

Younger People Placed in Nursing Homes
343 Over 6,700 people with disability under the age of 65 are forced to live in aged residential care nursing homes due to the under supply of appropriate housing and support options for people with disability with higher and more complex support needs.
 People, some of whom are in their early 20s are forced to live with people who may be four times their age merely because they have similar physical nursing and support needs. 

344 Since 2007, Australia has been implementing a national program to address this issue. However, in 2011 an outcomes report noted that the number of younger people with disability in nursing homes had been reduced by only 29 percent, leaving unacceptably high numbers of people with disability still living in nursing homes.

Unavailable and Inadequate Housing and Supports (see also Articles 18, 20, 26 and 28)

345 Access to appropriate housing is a major issue for people with disability in Australia. 32 percent of the submissions to the 2009 national consultations for the National Disability Strategy identified difficulties and concerns with housing and accommodation.

346 In a Federal Government survey, 61 percent of the 3.8 million people with disability living in households reported needing assistance to manage or cope with the activities of everyday life.
 However, it is estimated that only a small percentage receive government funded accommodation or support in any form.
 There is a general acknowledgement that there is a high level of unmet need for supports and accommodation for people with disability.
 This forces many people with disability to live with their families throughout their adult life.

347 Statistically, 79 percent of people with disability receive support from relatives and friends, mainly partners, parents or children. Formal providers of assistance, such as home‑care workers and support workers, were used by just over half of those with a disability (53 percent).
 The availability of this informal care remains an influential factor in the total demand for formal assistance.
 Currently, the total provision of formal and informal care is insufficient to meet demand.

348 The increased dependence on informal family care arrangements places pressures on all family members and jeopardises the natural and appropriate informal support that should exist between a person with disability and their family and wider community networks. (See also Article 23) Australia largely responds to this pressure by focusing on providing ‘band-aid’ respite services for carers rather than on providing the necessary and appropriate supports for the person with disability. This approach leads to poverty, poor physical and mental health and a potential for family breakdown and additional pressure in the vital informal supports for children and adults with disability. (See also Article 23)

349 State and Territory Governments are responsible for providing and funding a range of disability support services. The level of service provided varies widely from each State and Territory, which means that people with disability do not receive the same level of supports across Australia and are unable to move to other States or Territories with their supports (see also Article 18), which significantly limits rights to living independently and being included in the community.

350 Support services for people with disability are often unavailable, inaccessible, inappropriate or of poor quality.
 Many people with disability have stated that disability support services can often be a barrier rather than a facilitator of being able to live in and participate in the community.
 This stems from a numbers of issues, including:

(a) significant levels of unmet need for disability support and extensive waiting lists for suitable accommodation and support packages;

(b) strict eligibility and assessment criteria and significant rationing of funding that limits many people with disability to share support in group settings with other people with disability;

(c) a focus on a block funding based system rather than direct funding to individuals with disability, which means a lack of choice, control and flexibility in the provision of services; and
(d) a lack of appropriate independent accreditation, monitoring and complaints mechanisms.

351 Often home and community care services, which assist people to live and remain in their own home, are ‘means tested’ to determine if an individual or family can contribute funds to the cost of services.
 For many people with disability this may mean only having enough additional funds for subsistence living and not a quality of life. It maintains the poverty cycle for people with disability. (See also Article 28). Certain means testing and other rules can also increase social isolation and loneliness, as well as force people to live in situations they do not choose. For example, home and community services may be means tested, for each person living under one roof, and may inappropriately require others in the household to provide support. This forces some people with disability to live alone to get the extra home and community assistance they require.

Case Study

“I had to get rid of my housemates in order to get extra HACC assistance. I had male housemates and I was told they were expected to help care for me, e.g. food, cleaning, shopping, everything! But none of these people were my partner, they were just housemates, and they were male — how could I expect them to help me shower or go to the toilet? So I was forced into sole living because of the HACC guidelines.”

Case Study

Jack was involved in a car accident approximately 20 years ago and following a lengthy stay in hospital was eventually able to move into his own home in the community with appropriate social support. At that time, public policy supported people with disability to become as independent as possible and resume a life in the community. Jack was provided with 25 hours of support per week to assist him with personal care, cleaning and community access and this was administered through a non-government service provider. Jack felt he had some control over his life as his workers were employed specifically for him. Jack made decisions about who was employed and when they worked. This gave Jack the opportunity to have a private and social life to assume his interests and hobbies. 

As Jack aged and his support needs increased, and there were growing demands from other people with disability for support, the service commenced rationing and cutbacks, placing Jack at risk of institutionalisation when his weekly hours of support were progressively reduced to 20 then 15 hours a week.

Lack of Adequate, Accessible Social and Public Housing
352 There are a large number of people with disability who live in public or social housing in Australia. A Western Australian report has found that the proportion of tenants with a disability in public housing doubled (11 to 22 percent) from 1991 to 2008; and that in 2008, 48 percent of public housing tenants were receiving the Aged Pension, Disability Support Pension or Veterans’ Allowance.
 While this indicates a significant future need for more housing stock, it also indicates a need for this stock to be accessible. 

353 The majority of public and social housing is inaccessible to people with disability.
 The Social Housing Initiative being implemented by Australian governments only incorporates six minimum universal design elements into the construction of most, but not all new public and social housing, and it does not address the existing inaccessibility of current public and social housing stock. 

354 State and Territory Governments are responsible for managing public and social housing, which often results in inequities across Australia in terms of eligibility and access. In addition, waiting lists for public and social housing is extremely long. There are currently approximately 200,000 people on waiting lists across the country.
 People with disability can apply for priority housing
 which means they will have a reduced waiting time. However, waiting times are still extremely long.
 Further, not all people who apply for priority housing, even those with disability, receive approval.

355 The lack of adequate, accessible housing also means that many people with disability are forced to live in inappropriate and inaccessible public and social housing with little chance of being moved to housing that suits their needs. Others are forced to live in clusters of accessible public and social housing, which results in further isolation and segregation from the rest of the community.

Case Study

A woman with MS has two teenage daughters and has applied for accessible public housing. Due to the only available accessible dwellings being one bedroom units, she is told that she cannot live with her daughters if she wants an accessible unit.

Case Study

Jex Truran is 19 years old, Deaf and blind and he wants to move out of home. Jex and his mother apply for Jex to be considered for priority housing as Jex wants to set up in his own place while he still has some level of vision and so he has time to get used to his new home and can live independently.

Jex’s request is rejected and instead it is suggested that he find his own rental accommodation independently. He explains that he does not have the support to communicate with real estate agents, drive to viewings or obtain employment to afford private rental. On explaining this, he is referred to Youth Housing, which is short-term crisis accommodation and entirely inappropriate for his needs. Jex’s vision deteriorates as he remains on the standard public housing waiting list.

Private Rental Housing and Home Ownership
356 Most people with disability would prefer to live in their own homes rather than in supported accommodation or public and social housing.
 However, people with disability are less likely to be employed and more likely to rely solely on a government pension such as the Disability Support Pension (DSP) and therefore have a lower average income than people without disability. (See also Article 28) This lower income, combined with the need to purchase costly equipment, aids, other supports,
 health care costs,
 as well as the extra costs for internal and external housing modifications means that many people with disability do not have an adequate standard of living to be able to rent on the private market or to buy their own homes. (See also Article 28)

357 The vast majority of private homes for rent or sale do not incorporate universal design elements and require significant modifications. State and Territory Governments do provide some home modification assistance but there is no guarantee that this assistance will be provided even if the eligibility criteria are met. There are long priority-based waiting lists with expectations that financial contributions will be made by people receiving assistance.

358 36 percent of DSP recipients are homeowners, compared with 69.8 percent of the total population.
 Low income home loans are inadequate as most people with disability will not meet strict eligibility requirements,
 and they also do not recognise the higher cost of living with disability.

Case Study

“I now use a wheelchair after becoming disabled by bone cancer. The Queensland Department of Housing has refused to provide a ramp for wheelchair access to my house. The front steps are only just over a metre high. I cannot leave the house and do so only to attend medical appointments and by using an ambulance.”

Case Study

“I have a physical disability that makes it difficult to walk and climb stairs. I also have a vision impairment, dyslexia and obsessive compulsive disorder. I can’t live independently as it is too expensive to buy a place and put rails in and get a carer, so I rely on my parents. Even renting is difficult as you can’t make changes to make the house accessible. There are also no care facilities around where I live for young people, and if I lost my family support I would probably end up in a ‘mental institution’ or an aged care facility.”

RECOMMENDATIONS Article 19

· That Australia, as an urgent and immediate priority, develops and implements a national framework for the closure of all residential institutions accommodating people with disability, including those operated by non-government and private sectors, and allocates and provides the resources necessary for people to move to individualised community based housing and support options that will support their inclusion and participation in the general community.

· That Australia gives people with disability control over the resources they require to live with dignity in the community, ensuring that people with disability are able to choose where and with whom they live and which person or agency they will contract to provide them with supports. 

· That Australia resources independent vision-building processes that assist people with disability and their families to explore and envision genuine community living options instead of ‘contemporary’ institutional options. 

· That Australia develops, in partnership with people with disability and their representative organisations, comprehensive awareness raising strategies to challenge and overcome attitudes and beliefs that perpetuate segregated housing and support options for people with disability.

· That Australia develops, in partnership with people with disability through their representative and advocacy organisations, housing and support policy guidelines and frameworks that ensure that resources, programs and funding allocations, including individualised funding are provided to implement the rights contained in the CRPD. 

· That Australia progressively and significantly increases the availability of social support necessary for people with disability to live in and be a part of the community (such as personal care, domestic assistance, and daily living skills support). 

· That Australia significantly increases the range, affordability and accessibility of public and social housing stock to ensure that people with disability can maximise their level of independence and freedom and feel safe and secure in their own home.

· That Australia makes a significant investment in enhancing universal design standards and regulations governing accessibility and affordability of all private and public housing.

Article 20 — Personal mobility

STATUS IN AUSTRALIA

Program Funding and Access
359 The funding system for assistive devices, aids and equipment comprises a fragmented mix of subsidies, co-payments, part contributions and specific criteria, and differs in each State and Territory.

360 There is little relationship between need and ability to pay for aids and devices, and in fact it is often those in greatest need of personal mobility assistance that have the least capacity to afford them. The limited funding made available for aids and devices programs has resulted in the prioritisation of short term clinical need over facilitation of personal mobility and independence.

361 Funding rules regarding the provision of assistive devices often give rise to discriminatory results. For example, people report that some criteria for receiving assistive devices requires people to be in employment, when it is in fact the lack of access to assistive devices that is directly contributing to being unable to gain employment in the first place.

362 Many assistive devices, such as domestic modifications and appliances are considered outside the scope of assistive devices funding programs forcing many people to purchase expensive alternatives beyond their means.

363 There is inconsistent, uncoordinated access to programs between States and Territories. Depending on their location, people with disability face large discrepancies in accessing a program, and are unable to move with their assistive device, aids or equipment between program locations.
 (See also Article 18)

364 People with disability also lose access to their assistive devices, aids and equipment once they reach the age of 65 and are no longer eligible for support through the disability service system. The aged care service system has different eligibility criteria, with the result that people with disability often pay higher costs to obtain the devices, aids and equipment they need as they are unable to obtain them through the aged care system.

Case Study

“As a pensioner, I am totally unable to afford to pay for any and all appropriate mobility aids and other assistive technology. I must rely on the Program of Appliances for Disabled People scheme, which has often been a frustrating process, involving long waiting lists and lack of information.”

365 Affordability is the ultimate barrier to equitable access to assistive aids and devices to facilitate personal mobility.

Case Study

“Aids and devices are a luxury which we have to pay for out of our own pocket and are so expensive we just don’t bother, for example I need a hearing aid [but] because the cost is beyond us poor disabled people I have had to let it go”.

366 People who cannot access appropriate and affordable assistive technologies or devices find it increasingly difficult or impossible to secure employment, seek education and participate in society generally.

367 There is a high level of dissatisfaction with assistive device programs in all States and Territories, with problems ranging from severe delivery delays, poor service, inappropriate mobility aids, overly complicated subsidy arrangements and a poor standard of available equipment and programs.

368 There are reports of extensive waiting times under all Australian government-funded and provided aid and equipment programs.
 People often wait months or years for the allocation of their device, many of whom are children and have either outgrown the device by the time they receive them or can only use it for a very short period of time before having to apply for an alternative device.
 The extensive delays force many people to continue using their assistive devices well beyond their official use by date because they are unable to afford a new device.

Case Study

A student diagnosed with cerebral palsy, hearing impairment, intellectual disability and scoliosis was assessed by their school occupational therapist for a new seating system due to the growth of the child. It was stated in the original application made to the State Government funded program that due to future growth there would need to be continual adjustments to accommodate changes in this child’s seating position. Although the seating system has been approved, the item has been placed on a waiting list for an indefinite period.

Development of Assistive Devices, Aids and Equipment
369 In Australia, the market for assistance devices, aids and equipment is relatively small, spread out over large areas, and often requires products that need to be highly customised to suit individual needs. In addition, regulatory compliance and testing costs are a significant factor for developers of assistive devices, aids and equipment. Companies attempting to import assistance devices, aids and equipment from other countries are often faced with minor non-compliance issues, which lead to further delays for appropriate products.

370 These factors increase development costs considerably, and serve as a serious disincentive for the development of low volume assistance devices, aids and equipment that would otherwise lead to products being more readily available to people with disability.

People with Disability Living in Remote and Rural Areas
371 People with disability who live in rural and remote areas of Australia and require the use of a wheelchair as a mobility device have no access to ‘all terrain’ wheelchairs to traverse uneven terrain, as these remain outside the scope of funding arrangements.

372 In particular, Aboriginal and Torres Strait Islander people with disability need access to mobility aids that are adapted to environments that provide specific mobility challenges. Access to maintenance and repair services do not meet the needs of remote communities, such as availability of local equipment supplies, and people in communities trained to undertake basic repairs and greater flexibility of service delivery arrangements.

Case Study

A number of Aboriginal people with disability living in a remote community location in far western New South Wales are unable to have their wheelchairs repaired because they need to send them away to get them fixed. They will not have a replacement wheelchair during this time, and so they persevere with the unrepaired wheelchairs, mending the chairs as best they can with tape and other means.

RECOMMENDATIONS Article 20

· That Australia establishes a nationally consistent, adequately funded entitlement program for assistive devices, aids and equipment to enable people with disability, including those in rural and remote areas to participate in all areas of community life.

· That Australia, in partnership with Aboriginal and Torres Strait Islander communities and representative organisations, develops mechanisms to establish locally relevant solutions that ensure equipment is suitably robust and repairs and maintenance can be undertaken locally.
Article 21— Freedom of expression and opinion and access to information

STATUS IN AUSTRALIA

Policy Framework
373 Many people with disability, including children with disability in Australia are unable to enjoy freedom of expression and opinion. (See also article 7) Some of the broad factors that restrict the ability of people with disability to access information and express their opinion include:

(a) information not being provided in the format or language of choice, or there being a delay or significant cost involved in attaining information in the appropriate format or language;

(b) insufficient government action to lead private business and mass media to adopt accessible formats and languages; and
(c) lack of funding, provision or acknowledgement of the need for communication aids and techniques, including augmentative communication aids required by some people with disability to provide their opinions, to access information and to participate in consultations.

374 The National Disability Strategy (NDS) includes a policy direction focused on accessible, reliable and responsive communication and information systems for people with disability. The key measure to address this is the implementation of the National Broadband Network. Implementation is still in the early stages but there are no clear measures included in the NDS to ensure that accessible design and enabling platforms are incorporated. 

375 By the end of 2012, Australia is required to ensure that its websites meet the World Wide Web Consortium’s Web Content Accessibility Guidelines (WCAG) version 2.0 at the minimum level of compliance, and to meet the medium level of conformance, or double A by the end of 2014.
 However, there are ‘opt-out’ provisions or exemptions for government agencies if they are unable to conform to WCAG 2.0. Reporting on achievements is required but it is not clear if reports have been provided to Australia at this stage.

Government Information
376 Information is typically provided in accessible formats only when the information relates to disability itself. It is not usually made available at all in Australian Sign Language (Auslan) even when this is requested. The vast majority of other information intended for the general public remains in an inaccessible format and language.
 Problems are not simply limited to government policy brochures and information documents, but extend to information given at police stations, hospitals, schools and other support services.

Case Study

“I was 9 before a grandmother told my mother that we could claim a carer’s pension from Centrelink. I didn’t find out for years that after the age of 16 that I could get a disability pension. Not everyone is an active person in the community to go find out the information. Rotary give funding for vehicle modification but I didn’t find out until I had my car modified. I think it is a procedural concept: ‘this is how we do it, you don’t fit into our box, therefore, go away’ ... Who do you go to, who do you talk to?”

Case Study

John is blind and cannot access the vast majority of information provided by government departments online. There is no standard format between agencies. John has thrice requested a Western Australian Government department to provide him with the ‘equity benchbook’ in alternative text. He has as yet received no response or acknowledgement of his request.

377 People who are Deaf or have a hearing impairment are not being provided with information in sign language or information that is augmented with written text or equivalent. 

Case Study

“Many government announcements, advertisements and information on TV is not captioned so deaf and hearing impaired people like me cannot access them. The most blatant one currently is the information about bushfire safety — surely a fundamental issue that ALL the community [needs] to know about.”

378 Many people with vision or hearing impairment cannot view or listen to government information and videos that are provided on various government websites. Few government websites have content interpreted in Auslan, while only some have audio descriptions or equivalent.

379 Government information in a format that is easy to understand, or in Easy English remains one of the biggest barriers to people with intellectual disability. Printed and written government information is often not in plain English or Easy English and contains complex, jargonistic language. Websites are too complex to navigate or understand.

Case Study

We live with our daughter in the Torres Strait. Our daughter has cerebral palsy and speaks Creole. Very little information is provided in Torres Strait Creole. Many websites have information brochures that can’t be made large enough to see. Almost no information is available in pictorial format (like Boardmaker) for our daughter’s access.

380 A study assessing the accessibility of 45 Australian university websites found that 98 percent failed to comply with basic W3C standards of web accessibility.

381 Australia has not taken action to ensure mass media make services and communication technology accessible to people with disability. Beyond the requirements of the Disability Discrimination Act 1992 (Cth) (DDA), businesses and organisations are not specifically required to make their information and websites available in alternative formats.

Government Consultation Processes
382 Access to information and consultation processes underpins informed expression of opinion and seeking and imparting information. However, people with disability, including children with disability are too often provided with limited or no opportunity to express their opinion or seek and impart information through participating in government consultation processes.

383 Meetings and consultations are often conducted in inaccessible venues, and without consideration of the participation supports that may be required for participation, such as accessible parking, personal care attendants, guides or Auslan and DeafBlind interpreters. 

384 People with intellectual disability are not provided with the support necessary to ensure that they understand the consultation process and can properly express their opinions,
 and are not given consultation documents in Easy English or plain English.

No Official Recognition of Sign Languages
385 There is currently no Australian law or policy that recognises Auslan as an official language or ensures that services are provided in Auslan.

386 There is no official recognition of the communication requirements of people who are DeafBlind, including requirements for the provision of DeafBlind interpreters. There are no accredited courses specific to DeafBlind interpreting, and so there is significant variation and proficiency in the interpreting available to people who are DeafBlind.

RECOMMENDATIONS Article 21

· That Australia develops standards for accessibility of all information and communication, including in languages of choice and for consultation processes and public events. 

· That Australia provides all information in accessible formats including audio description, Braille, Easy and Plain English as well as captioning.

· That Auslan be recognised as Australia’s official sign language, and that Deaf peoples’ right to use Auslan be legally recognised.

· That Australia formally recognises the communication requirements of people who are DeafBlind, and establishes and resources nationally consistent accreditation courses for DeafBlind interpreters.

· That Australia recognises augmentative and alternative communication in all official communications and provides adequate funding and support for the acquisition of augmentative and alternative communication devices.

Article 22 — Respect for privacy

STATUS IN AUSTRALIA

General Legislative Framework
387 In Australia, there is no federally recognised right to privacy.

388 The Privacy Act 1988 (Cth) is the primary legislative instrument that deals with matters relating to information privacy in both the public and private sector, and the National Health Act 1953 (Cth) gives the Privacy Commissioner the power to issue guidelines with respect to health information privacy.
 In 2008, the Privacy Guidelines for the Medicare Benefits and Pharmaceutical Benefits Programs were issued.

389 All Australian governments have disability services standards that are drawn from the National Disability Services Standards. The National Standards contain Standard 4, Privacy, Dignity and Confidentiality.

390 Australia has introduced the Healthcare Identifiers Act 2010 (Cth), which allows for the allocation of a unique 16 digit individual health identifier. This is the basis of the e-health system, which will provide a ‘person-controlled electronic health record’ (PCEHR) for every Australia. There are concerns about how privacy will be managed in the new e-health system.

391 The National Health Act 1953 (Cth) provides that the Minister can issue standards in relation to approved nursing homes.
 One such standard is that facilities must “be committed to protecting their resident’s rights”.
 Within the accreditation standards published by Aged Care Standards and Accreditation Ltd, standard 3.6 provides that “each resident’s right to privacy, dignity and confidentiality is recognised and respected”.

392 Each State and Territory has its own legislation with respect to the privacy of information collected and collated by public authorities.

Privacy Concerns arising from the Interaction of Government Agencies and e-health

393 Concerns about personal information held by government departments and individuals’ privacy are not limited to people with disability and are in fact prevalent throughout the Australian community. The position of people with disability with regard to privacy is not different to the average Australian, except for the fact that people with disability are more likely to be in contact with more government agencies than the average Australian.

394 The e-health system will have a significant impact on people with disability who have frequent contact with the health system. The aim of the e-health system is to assist health care providers to share accurate and timely information about treatment histories and medications. While some people with disability will benefit from improved quality of care, some are concerned about privacy provisions and ease of use of the system. This is particularly the case for people with disability, such as people living with HIV and people with psychosocial disability, who are often selective in disclosing health conditions and treatments and are concerned about the stigma such disclosure can attract.

A Lack of Respect for Privacy in Residential Care Facilities and Group Homes
395 Evidence indicates that residents in care facilities and group homes are not always afforded respect and recognition of their right to privacy and confidentiality, particularly with regard to physical privacy.
 (See also Article 23) Intrusion by staff into a resident’s room without consent is not uncommon. Staff within facilities are not properly trained in how to handle the private and confidential information of people with disability they have contact with. 

Case Study

In a Queensland care facility, a staff member is alleged to have discussed the disease of a particular resident to parents of another resident to incite prejudice. The parents vehemently complained about the resident being within the same facility as their child. The person was subsequently moved to another facility. It is thought the staff member did not want the additional responsibility of caring for the person, and breached that individual’s right to privacy in order to have them moved. This indicates that some staff in residential care facilities do not understand their obligations with respect to privacy.

Disclosure of “Disability” in Employment
396 There is no legal requirement for people with disability to disclose their disability status to an employer if it will not affect their ability to meet the inherent requirements of the job.
 However, this is not widely known and understood by many people with disability who mistakenly believe that they must make this disclosure.
Lack of Privacy Acts as Deterrent to the Making of Complaints
397 Service provider complaint mechanisms do not always provide complainants with a means of confidentiality in making the complaint nor do they give individuals a sense that they will not be victimised for complaining. Evidence suggests that many people with disability or their families refrain from making complaints due to a fear they may lose the continuity of their support or that they will become victims of harassment or redress for making a complaint.
 (See also Article 16)

RECOMMENDATIONS Article 22

· That Australia reviews and strengthens safeguards for the protection of privacy of people with disability including information sharing and management between government agencies.

· That people with disability are provided with accessible information and education programs about their privacy rights.
Article 23 — Respect for Home and the Family

STATUS IN AUSTRALIA

Legal and Policy Framework

398 The National Disability Strategy (NDS) contains limited recognition and no comprehensive actions to address the rights of people with disability to marry, form intimate partner relationships, have a family and be parents.
 The NDS recognises the need for early intervention and supports for children with disability and their families, but there are few actions to address this comprehensively as a means to prevent family breakdown.

399 The National Disability Services Standards that govern the provision of disability services in Australia do not contain a specific standard that addresses the right to home and family. No State and Territory disability services standards address this issue, except for New South Wales, which has a standard concerning family relationships.
 In addition disability services standards at the national and State and Territory levels are gender neutral and adult focussed. (See also Articles 7 and 16)

400 The National Framework for Protecting Australia’s Children 2009–2020 does not contain any recognition or actions to address the support required by children or parents with disability to protect their rights to family life. (See also Article 16)

401 State and Territory Governments are responsible for the administration and operation of child protection services. However these focus on care and protection of children who have been removed from families due to abuse and neglect. They do contain the same legislative protections to address issues where children with disability are in voluntary out of home care, such as in respite care and residential hospitals, because families have not received appropriate supports to care for their children at home.

402 State and Territory guardianship legislation and some other child protection acts
 regulate and provide a degree of protection from non-therapeutic sterilisation for all children and young people and adults with disability. However there is no law in Australia that explicitly prohibits non-therapeutic sterilisation of children except in circumstances where there is a serious threat to health or life; or that prohibits non-therapeutic sterilisation of adults without their full and informed consent except in circumstances where there is a serious threat to health or life. 

403 The Marriage Act 1961 (Cth) contains provisions that disallows marriage where a person is “mentally incapable of understanding the nature and effect of the marriage ceremony”. This provision has the effect of excluding some people with disability, particularly those with cognitive impairments from entering into marriage. There is no national legislative or policy approach to determine a person’s capacity to understand marriage or consent to marriage, nor is there a comprehensive supported-decision making system in Australia (see also Article 12) that would assist people with disability to understand and make decisions about marriage. 

404 Under some State and Territory guardianship laws, a guardian of a person with disability cannot consent or refuse to consent to a marriage, but may give an opinion as to whether they think the marriage should proceed. This gives a guardian undue influence over the extent to which a person with disability can realise their right to freely marry. (See also Article 12) 

Non-Therapeutic Sterilisation
405 Girls and women with disability are particularly subjected to the practice of non‑therapeutic sterilisation in Australia and breaches of their rights under Articles 6, 15, 16, 17 and 23 of the CRPD. 

406 The ongoing practice of non-therapeutic sterilisation has been identified as a form of torture by the UN Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment,
 and as a form of violence by the UN Committee on the Rights of the Child (CRC Committee).
 Both the CRC Committee and the UN Committee on the Elimination of Discrimination against Women have made recommendations to Australia about prohibitions on non-therapeutic sterilisation.
 This has been followed by similar recommendations from the Human Rights Council as an outcome of the Universal Periodic Review (UPR) of Australia.
  

407 Australia has partly accepted the UPR recommendation and included the issue in its draft National Human Rights Action Plan. However, the action included in the draft Action Plan is under a section relating to ‘legal capacity’, and emphasises work with State and Territory Governments to improve laws and practices governing sterilisation. This raises concerns that the substance of the UPR recommendations and the comprehensive law reform required to protect against this human rights violation will not be addressed.

Case Study

In 2010, the Family Court of Australia gave permission for a hysterectomy to be performed on an 11 year old girl who has Retts syndrome and is unable to communicate. The girl started menstruating at the age of 9 and it was argued that her menstruation cycles induced epileptic fits. The decision of the Court grants the girl’s parents authority to proceed with the sterilisation procedure on their daughter.
 The Court did not provide for independent human rights or advocacy advice or evidence on this matter. Evidence provided to the Court included matters relating to the benefit the procedure would have for the caring role of the mother, and for the pain and heaviness of the girl’s menstrual period. The presiding justice in this case said the procedure was “urgent and necessary...A. is never going to have a normal teenage and adult life. A fundamental consideration is the risks to Angela’s life as well as her general health”.

Removal of Children from Parents with Disability
408 Parents with disability, particularly those with intellectual and psychosocial disability are significantly over represented in the child protection system, and children of people with disability are subject to removal from their parents at a higher rate than the general population.
 In many circumstances children are removed pre-emptively despite there being no evidence of any neglect, abuse and/or parental incompetence.

409 Approximately one in six children in out of home care has a parent with disability.
 There is also evidence that there is an increasing incidence of parents with disability experiencing the removal of one or more of their children by government child protection agencies.

410 This raises serious concerns in respect of Article 23. Evidence from consultations, from advocates, support workers and researchers finds a number of reasons for this situation:

(a) a presumption that removal of children of parents with disability is in the child’s best interest;

(b) a presumption that parents with disability, particularly those with intellectual and psychosocial disability are intrinsically incapable of being ‘good’ parents or of developing parenting skills even with support;

(c) the limited number of early intervention measures, programs and support that provide individualised support and advocacy assistance to people with intellectual disability in their parenting;

(d) a lack of sufficiently resourced, accessible parenting support programs,
 which encompass both generic and more specialised disability focused support programs;

(e) a lack of coordination and collaboration within the parental support system, lengthy assessment processes, impediments to accessing services and stringent eligibility criteria, including the requirement for referrals from child protection departments as well as discrepancies in approaches to parenting by different support agencies;
 and
(f) a lack of data and statistics concerning parents with disability and the child protection system with the most recent national data on the numbers of parents with intellectual disability over ten years old.

411 Women with disability are particularly affected by the removal of their children as removal is often threatened during pregnancy and can occur at birth or a few days after birth. In consultations it was reported that women who have had children removed experience significant trauma and life-long grief as a result.

Case Study

“I have an intellectual disability. My son was removed from my care when he was born by the department of child safety. They hadn’t assessed my abilities as a parent nor did they tell me they were going to take away my son before I gave birth. They didn’t trust me and said that they wanted to prevent me from harming my baby, even when I had done nothing wrong. No support has ever been provided to help me be a parent of my son. We got an independent assessment done and it showed that even though I have a mild intellectual impairment, my behavioural functioning is normal. Even now, I only see him every Friday and he stays overnight once a fortnight.”

Reproductive Freedom, Family Planning and Right to Parent
412 While sex, family planning and parenting information and education programs exist for the general community, it is rare to find information and programs that are accessible or targeted to people with disability. Information reported at consultations provides evidence that negative and false presumptions that people with disability are asexual or oversexed, are not capable of parenting or should not be parents because they may ‘pass on’ their impairment to their children is still strong in Australia. 

413 Women with disability face a lack of access to information and programs on reproductive health, preconception, reproduction and pregnancy and limited access to birth control, adoption, abortion and assistive reproductive technology. They also face a health system that lacks policy and procedures about the reproductive health, pregnancy, birthing and post-natal needs of women with disability.

414 Despite the NDS acknowledging that women with disability face discrimination and prejudicial assumptions about their right to experience parenthood, there are no actions identified to address this.

Coerced Abortions
415 Reports from consultations found that pregnant women with disability are often encouraged to terminate their pregnancies due to misconceptions of parenting capabilities and a presumed risk the child may be born with disability.
 While there is no legislation in Australia that forces women with disability to undergo abortions, practice and prevailing attitudes mean that women, particularly those with cognitive impairment can be coerced into having abortions on the basis of their disability.

416 It is difficult to accurately estimate the number of abortions performed in Australia as only South Australia and Western Australia collect reliable data (due to terminations being notified by law and reported annually).
 There remains a lack of data surrounding the rate to which women with disability undergo an abortion.
Unequal Access to Adoption
417 Australia’s adoption laws do not unequivocally make provision for the rights enshrined in Article 23(2). There are barriers which restrict the ability of people with disability to adopt including anecdotal evidence to suggest people with disability are not recognised as being appropriate candidates to adopt.
 In some jurisdictions, there is a specific requirement that prospective parents be of “good repute”
 and be “fit and proper persons” to adopt a child.
 This disproportionally affects people with disability who require greater evidence to demonstrate that they are “fit and proper” persons. 
Right to Sex and Relationships

418 There has been no attempt in Australia to document the lived experience of people with disability in respect of their sexual lives
 and a failure by policy makers to take into account the opinions of people with disability in relation to their sexuality. 

419 The view that people with disability do not ‘require’ sex education means that many people with disability are not informed about safe sex or positive relationships. Consequently, people with disability are placed at a higher risk of abuse and exposure to sexually transmitted diseases.

420 Legislation in several jurisdictions makes it an offence to have sexual intercourse with a person who has a cognitive impairment under certain circumstances. The aim is to protect people with cognitive impairment from exploitation but in many cases the legislation is paternalistic and prevents a person with cognitive disability from consenting to sex.

421 In Australia, the predominant source of sex education for people with disability lies with a limited number of non-government organisations that conduct sex education projects, develop resources and provide training.
 These programs are extremely limited across Australia and usually directed at people with intellectual disability only.
 There are considerable barriers for people with disability to have sex and explore and express their sexuality and access supports for this.

422 Many people with disability are consistently denied the right to engage in meaningful relationships and exercise their right to parent as they live in group homes or institutions with restrictive policies and practices that deny or discourage residents from having relationships or consensual sex.

423 Although it is a requirement under disability services standards, anecdotal evidence suggests residents in care facilities are not always afforded respect and recognition of their right to privacy and confidentiality, particularly with regard to physical privacy. (See also Article 22) Intrusion by staff into a resident’s room without consent is not uncommon. The prevention of sexual conduct and relationships between consenting residents is very common in a number of facilities.

424 Information from consultations has found that there are very few adult residential facilities that adequately cater for the needs of couples or those who want to pursue relationships. Key barriers include prejudicial attitudes of support staff, agency policies that prohibit sexual relations and an aggressive risk management culture in many support agencies. There may also be a directive from parents or family members to the residential facility to prohibit this for their adult child regardless of the person’s wishes and their adult status. 

Case Studies

A woman and a man in their mid-thirties were in love and sought to share a home and a life together. They lived in separate group homes operated by a disability support agency and despite their desire to live together, little or no support was offered by the agency to assist them to find somewhere they could both live with access to disability supports despite the fact that they operated many group homes.

Another man with physical disability organised for a paid sex worker to visit him in his bedroom in a group home. Staff refused to let the sex worker enter the house to visit the man on the ground of ‘duty of care’ without explaining how this action breached ‘duty of care’ for the resident.

A gay man who uses a wheelchair and who lives in a residential facility regularly goes out to gay clubs. He is constantly harassed by the support staff because he needs their support to get into bed when he comes home late at night.

Right of Children with Disability to Live in a Family
425 There is a significant lack of supports for families with children with disability, which leads to family breakdown. Family breakdown leads to families making the heartbreaking decision to relinquish the care of their children with disability to State or Territory child protection agencies.
 

426 Children with disability, particularly Aboriginal and Torres Strait Islander children with disability are more often placed in inappropriate, successive out of home care arrangements or remain for extensive periods of time in respite care or hospital facilities, which then places them in situations of risk of harm and deprives them of an appropriate family environment.

RECOMMENDATIONS Article 23

· That, in line with the recommendations from the UN Committee on the Rights of the Child, the UN Committee on the Elimination of Discrimination against Women and the UPR, Australia develops nationally consistent and uniform legislation that explicitly prohibits non‑therapeutic sterilisation of all children except in circumstances where there is a serious threat to health or life; and that prohibits non-therapeutic sterilisation of adults without their full and informed consent except in circumstances where there is a serious threat to health or life. 

· That Australia conducts an urgent national inquiry into the legal, policy and social support environment that gives rise to the removal and / or threat of removal of babies and children from parents with disability.

· That Australia collects appropriate statistical and research data on the number of parents with disability in contact with the child protection system and the number of children removed from parents with disability, disaggregated by gender, ethnicity, Aboriginal and Torres Strait Islander status and other relevant variables, in order to guide policy, funding, and support development.

· That Australia establishes comprehensive and intensive gender specific parenting and family support measures for parents with disability, to assist with maintaining children with their parents and within their own family homes. 

· That Australia audits laws, policy and practice governing adoption, reproductive autonomy and procreative choice against the CRPD and establish measures to remove inconsistencies. 

· That Australia establishes measures to raise awareness in the general community, specifically people with disability, their families, the judiciary and agencies involved in child protection about the right to parent, particularly for people with intellectual and psychosocial disability and promote positive images of parents with disability in the community. 

· That Australia resources sexuality, relationship and human rights training and information for people with disability, including providing support for agencies that provide access to sexual services, including in residential facilities. 

· That Australia ensures that at the next review of the National Child Protection Framework, specific issues and comprehensive strategies for both children and young people with disability and parents with disability are identified and included for implementation.

· That Australia provides significant investment in supports and measures to ensure that families are able to provide appropriate support to their children with disability without needing to resort to relinquishment. Such measures should include methods for the collection of consistent, cross-jurisdictional data about the relinquishment of children with disability by families.
Article 24 — Education

STATUS IN AUSTRALIA

General Legal and Policy Framework
427 Anti-discrimination legislation exists at the national, State and Territory levels to protect people with disability from discrimination in the education system. Under this legislation, educational institutions are prohibited from discriminating against persons on the basis of disability.
 Under the Disability Discrimination Act 1992 (Cth) (DDA), education and training service providers may be required to provide ‘reasonable adjustments’ to accommodate the needs of students with disability. 

428 The Disability Standards for Education 2005 (the Education Standards), which are established under the DDA outline the minimum requirements for education and training providers to ensure students with disability are able to access and participate in education on the same basis as other students.
 Many disability representative, advocacy and legal organisations report that despite implementation of the Education Standards, access, equity and entitlement to an education is still a significant issue for children, young people and adults with disability.

429 The Federal Government provides some funding for students with disability, but State and Territory Governments are primarily responsible for education policy, administration and the majority of funding for students with disability. There is a wide variation in compliance with anti-discrimination legislation and the implementation and monitoring of the Education Standards and policy across States and Territories, with the result that the rights of many children, young people and adults with disability are being denied. 

430 The National Disability Strategy (NDS) recognises the “significant gap between students with disability and those without” and the need for “targeted support” as well as “mainstream education programs…to be designed for people of all abilities”.
 While the NDS does identify some broad measures that need to be taken, as at March 2012 the NDS Implementation Plan has not been finalised or endorsed by the Council of Australian Governments.

Incidence of Educational Disadvantage 
431 There is no consistent definition of ‘disability’ that is used by schools across Australia, which makes it difficult to get accurate information on numbers of students with disability, educational outcomes and improvements over time.
 

432 Available statistics from 2003 indicate that 29.6 percent of persons with a reported disability completed Year 12
 or equivalent compared to 49.3 percent of persons with no reported disability.
 Further, only 24 percent of persons aged 15-64 years with a ‘profound or severe’ core-activity limitation completed Year 12.
 
433 In 2003, only 12.7 percent of persons aged 15-64 years with a reported disability attained a Bachelor degree or above compared to 19.7 percent of persons with no reported disability.
 And only 14 percent of persons with a ‘profound or severe’ core-activity limitation had completed a diploma or post-secondary education as compared to 28 percent of persons without disability.
 

‘Special’ or Segregated Schools
434 Article 24(2) prohibits the exclusion of students with disability from mainstream education on the basis of disability. However, students with disability continue to be placed in ‘special schools’ throughout Australia despite the fact the educational and economic outcomes for students with disability who attend special schools are lower than the outcomes for students who receive inclusive mainstream education.
 

435 The segregation of students with disability into special schools is increasingly becoming normalised and the number of students being educated in special schools is rising. For example, in 1992, there were 820 students in New South Wales special schools, but by 2008 this figure had risen to 3,178,
 which equates to around 31 percent of all students with disability in New South Wales.
 This appears to be driven more by a failure of mainstream schools to provide a welcoming and fully inclusive educational experience than a belief that special schools provide better educational prospects.

436 Students attending special schools tend to progress to segregated services in adulthood at a much higher rate than those who attend a mainstream school.

437 In rural and remote areas there are significant difficulties in participating in mainstream education due to the lack of accessible transport, school facilities, skilled teachers and resources. While there may be some provision for ‘outreach’ support to teachers in these areas and ‘outreach clinics’, where teachers or support services visit children and young people with disability in these areas, this is not consistent, or equivalent to the mainstream curriculum and it does not address the lack of social interaction with other children.
 Aboriginal and Torres Strait Islander people with disability are particularly likely to experience this situation.

Case Study

Children and young people of high school age living on the outer islands of the Thursday Islands will go to school on Thursday Island. They leave their home to board at one of two boarding colleges on Thursday Island. This is not a possibility for children and young people with disability as there are no accessible and inclusive colleges. Children and young people with disability have to stay home with their family and are visited on a rotational basis by a ‘special needs’ teacher. This leaves children and young people with disability in the outer island communities with little or no social interaction with people their own age.

Inclusive Mainstream Primary and Secondary Schools
438 Although statistics show many students with disability are enrolled in mainstream schools, this does not reflect the successful inclusion of students with disability. Students with disability and their parents consistently report that inclusive education policies are little more than rhetoric when the education they receive is substandard and compromises their ability to lead independent and productive adult lives.
 

439 There are significant difficulties in obtaining a diagnostic assessment, which is necessary in order to qualify for integration or inclusion support funding.
 There is often no specified pathway to achieve a specific and formal diagnosis and support.
 Many children and young people with disability face lengthy periods out of school while awaiting a diagnosis because their particular impairment or condition is not recognised by funding policy.
 There may be long waiting lists to access services and often the costs of accessing expensive diagnostic services is covered by the families of students with disability.

440 Under Article 24(2), students with disability are entitled to individualised support measures and adjustments. However, modifications to curriculum delivery methods and modes, as well as an increase in the supply, implementation and maintenance of technologies to accommodate disability are generally not available.
 Whilst there are many resources specifying methods for modifying curriculum and teaching materials for students with diverse functional needs, teachers often do not feel adequately trained to do so.
 

441 School teaching materials and delivery are often not accessible to students. For example, students with vision impairment rarely have access to Braille or other accessible formats. Deaf students have limited access to Auslan interpreters, and there is little attention given to individualised ways of working with children with autism spectrum disorders.

442 Many students with disability are largely confined to ‘special classes or units’ within mainstream schools. Others are unable to participate in excursions or extra-curricular activities because buses, venues and facilities are inaccessible. Many students with disability wait significant periods of time for the allocation of a support person and either cannot attend school or do attend but without the support they need.

Case Studies

· Australia announced a $1.2 billion national plan
 to provide grants to secondary schools to enable them to access digital equipment and technology. However, laptops being issued as part of the national plan are unable to support the adaptive technology used by students with vision impairment.
 

· A student with vision impairment attends a school where students are provided with a computer that they may then keep after completing their final year of school under the Commonwealth’s school computer initiative. However, the computer on offer is not accessible to her.

· Liz was expelled from her school due to poor grades after one term. The school failed to accommodate her access requirements throughout the term. They did not provide tests and worksheets in a readable format to cater for her vision impairment, but said they could provide her with access to a photocopier so she could enlarge the font herself. They refused to allow her to retake the tests, nor would they look at a medical certificate. Liz is still trying to gain readmission to the school.

Restrictive Practices, Bullying and Inappropriate Discipline
443 There is significant concern about the use of restrictive practices in both ‘special’ and mainstream schools, with reports across Australia that children are being tied to chairs, locked in isolation rooms, being physically restrained and penned in outside areas.
 (See also Articles 15 and 16)

444 Students with disability in mainstream schools experience higher levels of bullying than other students. (See also Article 16) There is a lack of support measures to deal with and prevent occurrences of bullying against students with disability, such as the provision of support in the playground and classroom, and teacher training to appropriately manage social interactions and respond to bullying.
 Bullying is often a significant factor for decisions made by many parents to send their children to ‘special’ schools.

445 Students with disability face disciplinary action at rates disproportionate to other students. Behaviours that may be characteristics of a student’s impairment are viewed as disciplinary issues and dealt with inappropriately. Discipline can exacerbate the behaviour and often leads to students being suspended or expelled.
 There is little attempt to understand specific types of behaviour, communication techniques, or to investigate external factors for ‘challenging behaviour’.
 

Case Study

Jared is 10 and to date has attended three different primary schools and spent more than half his school career on suspension. One example of the problems faced at school was that Jared was being suspended for swearing at a teacher, often before 9.30am, when he was angry or frustrated. Nothing was done to find out why Jared was behaving in this way or to calm him down when he arrived at school angry and frustrated. It turned out that Jared was having problems with another child in the taxi on the way to school. The school failed to recognise his conduct was part of his impairment and communication style. No attempts had been made to understand why Jared was acting the way he was and there was no individualised program with specific targets and strategies. Jared’s mother eventually withdrew Jared from the school to home-school him. A new welfare officer was finally allocated to Jared who quickly realised the misconduct was due to lack of individualised management strategies and that suspension was not an appropriate strategy. Jared is now planning to return to school.

Inadequate Funding and Support Arrangements
446 In Australia, schools receive inadequate funding and resources to meet the needs of students with disability. This undermines the ability of schools to implement measures that would underpin inclusion, including modifying curricula to meet the particular needs of different students; increasing the staff to student ratio; and providing adaptive equipment and technology, accessible transport, universally designed environments and accessible social and extra-curricular activities.
 

447 There are barriers and inequity in the way funding is allocated to students with disability, including:

(a) funding for each student with disability is based on the primary disability that most affects the student’s quality of life and learning. No additional funding is given to students with multiple support needs, which results in inadequate funding to support the needs of students;

(b) a significant number of students with disability miss out on funding and support because they don’t meet existing eligibility criteria, and because there is a lack of emphasis on the individual support needs of students as opposed to a specific diagnosis or ‘label’;

(c) levels of funding and support are insufficient and vary across States and Territories for particular students with disability, such as students with Aspergers Syndrome;
 and
(d) a new application for funding must be lodged each time a student with disability moves school. This results in the student having to wait for funding without any support, assistance or access to the curriculum for that period of time.

Tertiary Education
448 Students with disability face a number of barriers in attaining equality in education in the tertiary education sector. These include:

(a) pathways between secondary and tertiary education are not well-supported or coordinated. Training and preparation for post-secondary education usually commences in the last few years of secondary school and transition supports are not often maintained;
 
(b) university and higher education courses are limited in accessibility in terms of physical access, the accessibility of the curriculum and teaching materials and the mode of course delivery.
 This is particularly the case in rural and remote areas;
(c) limited supports are funded and provided to assist people with disability to attend university and higher education, including participation in the student social activities resulting in students with disability often having to arrange and fund their own support and feeling socially excluded;
 and
(d) the cost for people with disability to enter university and higher education is often not recognised. For example, the costs incurred as a result of requiring additional resources or adjustments is not automatically provided by educational institutions and are not funded by the government.
 

Case Study

Anna has vision impairment and attends university. Unfortunately she has had to repeatedly withdraw from classes at university. On at least five occasions accessible materials arrived too late for her to complete her assignments and she was unable to complete the course.

Lack of Trained Teachers and Education Professionals
449 A key barrier to providing appropriate, high quality and individualised support to students with disability at primary, secondary and tertiary levels is the lack of trained teachers. Issues include:

(a) there is minimal disability awareness skills training resulting in an inadequate knowledge of diverse functional needs. 
 Teaching degrees give insufficient attention to effective strategies for inclusive education with units offered as an elective in some universities. A survey of 2,000 teachers conducted in 2008–2009
 found 70 percent felt inadequately trained to teach students with disability; 

(b) education professionals are not trained in using appropriate augmentative and alternative modes, means and formats of communication, educational techniques and materials to support students with disability;

(c) education professionals are not always aware of the specialist support services that exist to assist students in accessing the services they require, as mandated by the Education Standards;
 

(d) the numbers of teachers and support staff trained in Auslan remains inadequate,
 with some students provided with a teacher’s aide trained in Auslan for only a few hours per week.
 In 2006 there were only 860 specialist teachers to assist 16,000 hearing impaired students; 

(e) teacher’s aides qualified in Braille are often employed in casual positions and are limited in availability; and
(f) many teachers have out-dated knowledge in relation to best practice in inclusive education and teacher’s aides are often relied upon to teach students with disability regardless of whether they have relevant training and qualifications.
 

RECOMMENDATIONS Article 24

· That Australia conducts major research into the effectiveness of current education inclusion policies and extent to which Disability Standards in Education are being implemented in each state and territory.

· That Australia develops consistent strategies for funding students with disability and resourcing, their teachers and teacher aides and school administrators on good practice in inclusive education and the creation of a culture of welcome and inclusion for all students. 

· That all teachers who use Auslan are properly certified, and that all children who use Auslan have access to a teacher certified to use Auslan in primary schools, and a qualified Auslan interpreter at secondary school at all times and for all school activities. 

· That all students with disability have access to Individualised, portable funding and supports. 

· That the following measures in respect of teacher training be implemented to ensure the mainstream inclusion of students with disability:

· increased training of teachers and teacher’s aides involving an emphasis on improving their knowledge and understanding of disability-related issues and suitable curriculum design, skills assessment, behaviour management and instructional strategies;

· all training courses and professional development programs for teachers and integration aides be subsidised and compulsory, undertaken regularly and incorporated into general education training rather than by way of separate disability–specific sessions; 

· increased resources to support teachers and teacher’s aides; and

· ensuring teaching programs include exposure to direct and structured interaction with students with disability in addition to formal instruction.
 
· That bullying and social exclusion of students with disability at school are addressed through national initiatives that seek to change the culture of discrimination and harassment of students with disabilities.

· That a greater emphasis be placed on a holistic approach to inclusion in education that includes social education and participation in all areas of school life. 

· That Australia sets targets to increase participation and completion rates by students with disability in tertiary education.

· That educational institutions focus on current best practice approaches to assisting students with disability who are at risk of suspension or expulsion for unacceptable behaviour.

Article 25 — Health

STATUS IN AUSTRALIA

Affordability of Health Care

450 The provision of health care in Australia is primarily the responsibility of state and territory governments, subsidised through federal funding. Access to health care is facilitated through subsidised health insurance and a universal health care scheme, ‘Medicare’. The Pharmaceutical Benefits Scheme subsidises payments for 80 percent of prescription medications
and community based services often provide services for mental health, drug and alcohol use and family planning. 

451 However, services provided free through the public health system are often underfunded, under resourced and overprescribed, resulting in long waiting lists. People with disability in Australia “carry a huge burden of undiagnosed or poorly managed health problems”.
 For people with intellectual disability, 42 percent of medical conditions go undiagnosed and life expectancy is much lower.
 The poor health of people with disability is due to a number of factors, such as the cost of health care, barriers to health services, communication difficulties, the complexity of health problems, a lack of multidisciplinary focus and specialist skill in the health care system and a lack of research into the health needs of people with disability.

452 Health service providers are prevented from discriminating against someone on the grounds of their disability by refusing to provide a service, altering the terms and conditions of provision of the service or providing the service in a different manner.
 However, the Disability Discrimination Act 1992 (Cth) (DDA) has an exemption for insurance companies who may discriminate on the basis of disability so long as the discrimination is “reasonable”.
 People with disability are often therefore unable to obtain life insurance, income protection or disability protection insurance.

453 Consequently, a number of factors result in people with disability being unable to afford the services they need. For example, not all private or allied health services are covered by Medicare. Specifically, dental examinations and treatment, therapy (including occupational, speech, and physiotherapy), psychology and the cost of prosthesis are generally not included.
 Dental disease is up to seven times more frequent amongst people with intellectual disability than in the general population and dental care is often unaffordable for people on a disability pension.

Access Barriers

454 For most people, contact with a health care provider is initially via a local general practitioner. However, a study undertaken in 2009 showed people with disability encounter access barriers that include narrow hallways, doors being difficult to open and inaccessible reception counters, and a lack of adjustable scanning tables. Additionally, 21 percent of respondents found it difficult to use the bathroom at their GPs clinic
 and over 44 percent of respondents had difficulty accessing a GP examination table.

455 Lack of accessible information and attitudinal barriers are significant issues for people who use alternative forms of communication contributing to poor treatment and care in hospitals and in other health care settings. 
Population–Based Public Health Programs Fail to Include People with Disability
456 Australia provides a number of preventative health programs, however, the way information is presented and distributed can be inaccessible to people with disability. The lack of accessible information is of particular concern to Aboriginal and Torres Strait Islander people with disability where language and culture may create additional barriers to accessing mainstream information and programs.

457 As the majority of general health information is provided in schools and television and radio campaigns, people with disability who are not able to access these sources adequately are likely to be information poor. For women in particular this could mean they lack information regarding menstruation, contraception and reproductive health.

458 Workplace Health Check programs have been introduced in some jurisdictions as part of a proactive approach to health promotion. As many people with disability are not active in the mainstream workforce, they are unlikely to benefit from these public health initiatives.
Women

459 People with disability are often seen as asexual, sexually inactive and incapable of being parents.
 These beliefs can lead to lower screening rates for breast and cervical cancer and sexually transmitted diseases and a failure to provide information and education on sexual health or prenatal services appropriate for women with disability.

460 The National Disability Strategy recognises that “women with disabilities are one of the most under–screened groups in Australia for breast and cervical cancer”, but there are no gender–specific measures identified in the Strategy’s ‘Areas for future action’.

461 Women with disability also experience forced menstrual suppression and contraception, often without regard to the wishes of the individual.
 The continued practice of forced sterilisation of children despite international condemnation is also of serious concern.
 (See also Article 23)

462 Women with disability experience difficulty in accessing health information and services.
 Short appointment times, physical, sensory and communication barriers with health practitioners, misconceptions as to the sexuality of women with disability, limited financial resources, mobility difficulties and lack of adequately trained health professionals limit access to health services.

Lack of Disability Specific Health Services
463 Factors which contribute to the unmet health needs of people with disability, identified by the National and New South Wales Councils for Intellectual Disability (NSWCID) and the Australian Association of Developmental Disability Medicine (AADDM), include high rates of often complex health problems, a lack of specialist skill, assumptions that symptoms flow from disability and not a separate health issue and a lack of multidisciplinary focus between disability services and the health system.

Case Study

Vivian is 21 and, from an early age had symptoms of instability, loss of mobility and loss of continence that were mistakenly attributed to her disability. At age 14, an ultrasound showed she had no cervix or vagina and a large amount of blood in her uterus. A misdiagnosis of psychosis, epilepsy and dementia (brought on by medication) led to her being heavily medicated to the point that she lost her speech and many skills. Finally, a doctor with expertise in intellectual disability was able to diagnose lupus. 

Lack of Services for People with a Psychosocial Disability 
464 Psychosocial disability is the leading cause of death for Australians under the age of 45 and the leading cause of disability in Australia.
 However, mental health services are significantly under-resourced and there are widespread access problems for people with psychosocial disability.

465 Approximately 40 percent of persons with intellectual disability also have a psychosocial disability, a situation known as ‘dual disability’. Existing health services are very poor at supporting people with disability who experience more than one type of impairment. Traditional health treatment regimes focus on a diagnosis specific approach rather than a broader health needs based approach.
Aboriginal and Torres Strait Islander Australians: Failure to Prevent Secondary Disabilities
466 The disparities in health between Aboriginal and Torres Strait Islander peoples and the mainstream population are well documented in Australia. Many of the health issues, such as diabetes, renal failure, and eye and ear problems have long term disabling effects and many people do not access the health care system until they are in crisis.

467 Access in rural areas is of particular concern to Aboriginal and Torres Strait Islander Australians living in remote communities, particularly for those that require regular interactions with the health service. A lack of transport means that people are unable to maintain regular appointment regimes and are reliant on informal transport networks to reach services.

Quality of Care, Communication and Training
468 Lack of satisfactory communication between doctor and patient is often cited as one of the major barriers for people with disability in accessing quality health care. Currently, there is no requirement for medical schools to specifically train students in providing services to people with disability. Resulting misconceptions have, in some cases, led to the denial of health care services. A study in 2005 showed that 76 percent of GPs saw themselves as inadequately trained to treat patients with intellectual disability.

469 People with disability with higher support needs and who use augmented communication devices experience significant levels of unnecessary stress when hospitalised due to poor understanding of disability support by hospital professionals and lack of training in supporting people with disability in this environment.

Case Study

A patient had severe Cerebral Palsy and communicated with an E tran communication board. While in hospital, staff placed the E tran on the floor and he was unable to communicate his need to use the bathroom. When staff found him, he had wet his pants and because he was flailing his arms, staff drugged him.

RECOMMENDATIONS Article 25

· That Australia conducts a national review of the state of health of men, women, boys and girls with disability to identify the gaps between people with disability and the rest of the community in relation to a broad range of health indicators including nutrition, dental, exercise, physiological and mental health. 

· That a Public Health Strategy be developed to promote preventative approaches and early diagnosis of health issues among people with disability who may not access work place health check programs available to those in the mainstream workforce.

· That Australia resources the creation of a national network of intellectual disability health specialists as a resource to enhance the capacity of mainstream services to cater to the specific needs of people with intellectual disability.

· That the National Disability Strategy identify gender specific actions to address the health inequity experienced by women with disability that intersect with actions contained in the National Women’s Health Strategy. 

· That the National Women’s Health Strategy include a commitment to rectifying health inequities between women, particularly through identifying the specific health needs and issues of girls and women with disability with specific attention to women with disability from Aboriginal and Torres Strait Islander communities and those living in rural and remote areas.
article 26 — HABILITATION AND REHABILITATION

STATUS IN AUSTRALIA

470 Under the Disability Services Act 1986 (Cth) (DSA) there is no right to disability services. Rather, the focus has been on funding services which provide disability support. The DSA provides that the Minister may approve eligible organisations and state and territory governments to provide services for people with a disability.

471 State and territory governments also fund and implement their own disability services, but the level of service provided varies widely from state to state. This structure prevents all people with disability from accessing the same level of support across Australia. The lack of portability is a barrier to people with disability to be able to freely choose where to live. (See also Article 18)

472 The National Disability Agreement (NDA) is the funding agreement between the Federal, State and Territory Governments for the delivery of specialist disability services.
 This includes supported accommodation, community support, community access, respite, employment, advocacy, information and print disability.

Access to Therapy or Allied Health Services

473 The accessibility and affordability of services provided often depends on how a disability is acquired, whether it is covered by an insurance scheme, whether a person has started school, is an employed adult or someone over the age of 65. This lack of coherence has a real effect on the services and therefore quality of life for individuals.

474 The fragmented system leads to gaps and overlap between the various sectors and programs meaning that a person can miss out on necessary support. Limitations on health sector funding for appropriate therapy or allied health services can lead to a long term requirement for disability support. Interaction between the Home and Community Care (HACC) program and NDA services can mean that someone accessing services under one Program will be regarded as ineligible to access a service under the other. Budget caps on Programs have led to strict eligibility criteria limiting the capacity of a Program to respond to individual need.
Underfunding of Disability Services
475 More than half the submissions to the recent ‘Shut Out’ report noted that aspects of disability services and programs acted as a barrier to, rather than a facilitator of, their participation in society.
 The service system is seen as chronically underfunded, under resourced and crisis driven with large unmet need. For school children, there have been reports of an inability to access relevant and ongoing support services such as occupational therapy, speech therapy or physiotherapy which has impacted on, among other things, their educational outcomes.

476 This has been verified by the Productivity Commission most recently in its Report on Disability Care and Support where it says “the current disability support system is underfunded, unfair, fragmented and inefficient and gives people with disability little choice and no certainty of access to appropriate supports”.

Health Services and Rehabilitation Programs
477 Many of the shortfalls of rehabilitation programs provided through the health sector are similar to those of the health sector in general and have been addressed in Article 25. Often rehabilitation services will be provided in a separate location to acute care hospitals, causing delays in obtaining rehabilitation assessments and commencing programs. The lack of community based therapy services seriously inhibits the ability of these services to meet the needs of those needing assistance to improve, maintain or minimise deterioration in their level of functioning. Most therapy providers cannot access the Medicare system thus limiting the access of low income people to their services.

Case Study

Erin has Down syndrome. At 25 she was living a full life, attending a day program and had two part time jobs until she suffered a stroke. The emergency department was slow to diagnose the stroke due to Erin’s young age. By the time she was transferred to a ward she was unable to speak, was alert and frightened. Her mother had to deal with questions such as “Before the stroke, could she speak? Was she continent? How well could she walk?” After three days the hospital wished to send her home, while still paralysed, unable to swallow or talk, without memory and in great pain. 

Normally, the treatment would be a rehabilitation ward and intensive therapy; however, the doctor said “look, she has Down syndrome, the road ahead will be very difficult, I think you should just take her home. Because really, how hard do you want to try?” Thanks to her family, Erin had six weeks of rehabilitation, after which she could return home. She has returned to her day program and delivers meals on wheels. She has regained her enjoyment of dancing, singing, reading and writing.

Rural Areas

478 Generally disability is more common in rural and remote areas than in urban areas
 however people with disability living outside major cities are significantly less likely to access disability support services than those living within major cities.

Aboriginal and Torres Strait Islander Australians

479 It has been estimated that in 2002 the proportion of Aboriginal and Torres Strait Islander peoples with a disability was approximately twice that of the general population.
 Aboriginal Australians face significant barriers to accessing disability support services due to insufficient services in metropolitan and regional areas, social marginalisation, cultural attitudes towards disability and culturally inappropriate services.

480 For Aboriginal and Torres Strait Islander persons living in remote communities, access issues similar to those outlined under Article 25 exist. There is a lack of culturally and linguistically appropriate information about available community services and aids and appliances. Few disability services are specifically designed for or staffed by Aboriginal Australians
and there is a shortage of appropriate aids and equipment.
 
(See also Article 20)
People from Culturally and Linguistically Diverse Backgrounds
481 Only one in twenty people with a disability born in a non-English speaking country access community services, compared with one in five for the general population.
 A lower proportion use community support and access services.
 There is a shortage of accessible information regarding available services and a lack of culturally and linguistically appropriate services.

People with Psychosocial Disability 
482 People with psychosocial disability are significantly overrepresented in areas of disadvantage such as homelessness, unemployment, poverty, substance abuse and incarceration rates.
 The focus of current mental health care is on acute hospital based treatment, rather than on providing the support necessary to live a good life in the community. As many as 40 percent of people occupying acute mental health inpatient facilities could be discharged if such support services were available.

Case Study

“My brother is 40 years old, has schizophrenia and is on a community treatment order. He spends his time in a lonely flat waiting for his regular visits to his sisters. He paces the room or sits throughout the major part of the day, only leaving to buy take-away meals. He has little idea of normal etiquette and hygiene or housekeeping, having been ill for so long without treatment. No psychological or social rehabilitation has been attempted.”

Data Limitations

483 Data collection limitations make it difficult to assess the level of additional need for services. Data collection currently focuses on people with severe and profound limitations rather than on all those people requiring assistance to overcome barriers to community participation and inclusion. Data is not available on whether people are satisfied with the options, quality and quantity of services available. There is no consistency of data collection across the relevant funding Programs. 
Aids and Equipment

484 In 2003, 1.74 million Australians with a disability used aids and equipment.
 The provision of these is fragmented across a variety of government and non government providers. More than 20 percent of submissions to the ‘Shut Out’ report revealed that a lack of aids and equipment created a barrier to community participation.
 (See also Article 20)

485 Difficulties encountered include meeting the eligibility requirements, being unable to pay for upgrades or the gap between costs and government support, long waiting times for assistance and limited availability of appropriate equipment.

486 Eligibility criteria can be quite strict. For example, people who require hearing aids are only eligible for services and equipment if they are a concession card holder or receive Centrelink sickness allowance or are referred by Federal Government-funded vocational rehabilitation services.
 Hearing and visual aids are also excluded from Medicare and people who are vision impaired are not covered by many government equipment schemes.

Staff Training

487 The ‘Shut Out’ report highlighted issues of poor quality of staff in disability services.
 Many people working in disability services were poorly trained and resourced and lacked understanding and sensitivity to disability issues. Problems of low pay, lack of training and poor working conditions means it is difficult to attract and retain trained staff, particularly in regional and remote areas. 

RECOMMENDATIONS Article 26

· That a National Disability Insurance Scheme is implemented to provide disability services and supports to all people with a disability who need assistance to participate and be included in the community on an equal basis with others. Such a Scheme should establish an entitlement to the funding necessary to achieve this purpose and provide for the person with disability to be the decision-maker about the services and supports they receive.

· That Australia establishes a mechanism to assess and properly address the therapeutic and allied health needs of all people with disability that need assistance.
Article 27 — Work and employment

STATUS IN AUSTRALIA

488 People with disability in Australia are more likely to be unemployed, or underemployed than those without disability. Since 1992, participation rates for people with disability in the workforce have fallen whilst the participation rate for persons without disability have risen.
 

489 People with disability also face difficulties in retaining employment due to the lack of flexibility offered by some employers
 in relation to work times, job conditions and myths and stereotypes associated with their employment. 

490 Furthermore, the employment rate for people with disability in the Australian public sector is also disproportionately low compared to persons without disability.
 More recently, the Australian Public Service Commission found that employees with disability were 60 percent more likely than other staff to be retrenched.

491 In addition, Australian governments do not require companies and organisations it contracts for the supply of goods and services to have or implement action plans for the employment of people with disability. There is also a lack of research into the reasons for the low engagement rate of people with disability in pre-employment training and ‘on the job’ training programs.

492 The employment rate for persons with intellectual disability is substantially less than both people with other disability and persons without disability. This decline flows from the failure of government to provide ongoing and appropriate levels of employment support. 

493 There is a lack of programs that provide ongoing support which aim to increase the self-esteem and confidence of some persons with psychosocial disability.
 Public mental health services are not funded to offer vocational services and often lack up to date knowledge of developments regarding employment for persons with a psychosocial disability.

494 People with disability from non-English speaking backgrounds face intersectional discrimination
 based on their disability and ethnicity, which impacts on the low rates of workplace engagement. 

495 People from an Aboriginal and Torres Strait Islander background with disability continue to face intersectional discrimination, often due to the failure of employment services to acknowledge the cultural and linguistic diversity of service users. Current Transition to Work or Community participation programs have not been redesigned to ensure they meet the needs of people from an Aboriginal and Torres Strait Islander background in culturally appropriate ways.

496 Although transition to Work and Community Participation programs
 assist younger people with disability to develop the skills required to secure paid employment, there is a lack of collaborative pathways to employment across schools and open employment agencies.

497 In March 2010, Australia introduced the Disability Employment Services (DES) program, ending the long-standing limitation on the places available in open employment services for people with disability.
 However, the DES program will cost $1.7 billion over 2010–2012 and has, to date, resulted in only one in four program participants being placed in a job and in only 14 percent of participants sustaining employment or training (required to achieve employment) for 13 weeks after placement.

498 A Complaint Resolution and Referral Service funded by the Commonwealth to deal with consumer complaints against Commonwealth funded services has a restricted scope of services that it can respond to. It is a mechanism within a service quality strategy, and has no explicit legislative basis for its operation and no explicit functions or powers to provide complainants with substantive or injunctive relief if a service provider fails to act upon its recommendations.
Mainstream or Open Employment Support
499 People with disability are offered little opportunity to lessen their dependence on the Disability Support Pension (DSP). The structure of calculating DSP payments can provide a disincentive for people with disability to seek and retain work. Currently fewer than 10 percent of DSP recipients report earnings from work.
 A loss in DSP income is significant for people who pay for their own equipment and repairs and is a deterrent to accepting work with low to mid-range remuneration.

500 In March 2010, Australia introduced the DES program, ending the long-standing limitation on the places available in open employment services for people with disability.
 However, the DES program has, to date, resulted in only one in four program participants being placed in a job and in only 14 per cent of participants sustaining employment or training (required to achieve employment) for 13 weeks after placement.

501 While the “uncapping” of DES services improved access to individually targeted disability employment programs, the tension that exists between the rights-based Disability Services Act 1986 (Cth) and the punitive aspects of employment participation found in the Social Security Act 1991 (Cth) undermine the effectiveness of the programs and policies assisting people with disability in securing and retaining employment.-
502 Systemic discrimination associated with negative attitudes and stereotypes held by employers in business, government and many not for profit organisations that people with disability are incapable of working efficiently and effectively, adversely impacts on the likelihood of people with disability gaining employment.

503 Employers also hold incorrect assumption of heightened costs incurred by employers and are unaware of government funding to assist employers in this respect.

504 Although the relevant government minister has powers under the Disability Discrimination Act 1992 (Cth) (DDA)
 to develop standards for people with disability that regulate areas including victimisation and harassment at work, no such standards currently exist. 

Case Study

Jenny has Aspergers Syndrome. She has worked hard to achieve a leadership role at work, but often experiences discrimination to the extent that one co-worker publicly stated that they should not have to work with a person who has a condition in the Diagnostic and Statistical Manual of Mental Disorders (DSM).

505 Physical inaccessibility and a lack of available transport services, also affect the ability of people with disability to work. 

506 A lack of available support on an as-needs basis and time limits on service provision
 often result in the ongoing needs of people with disability who are employed or seeking work not being met.

Case Study

Within six months Sam, an employee, had used up her entire quota of Australian sign language interpreting. This limits her ability to move through the ranks where more meetings are necessary.

Segregated Employment 
507 Australia has progressively moved to reform the provision of vocational and employment opportunities for people with disability who work in segregated employment. However, people with disability who work in Australian Disability Enterprises (ADE)
 are still segregated in employment situations that are subject to lower wages and conditions than other people. 

508 Under the Supported Wage Systems, employers can pay people with disability less than the minimum wage, based on productivity levels.
 Wage determination methods used by ADEs are legitimised in registered industrial instruments developed with the assistance of the union movement. They provide a legally acceptable means by which ADEs are able to reduce Award wage rates of pay for people with disability they employ which, in any other circumstance, would constitute a breach of industrial law.

509 According to the 2010 Federal Government Discussion Paper canvassing views on the future of ADEs
, the mean weekly wage of supported employees is $88 per week (compared to the average weekly earnings of $376 of Australians generally), rising from a mean wage in 2000 of between $41 and $60 per week.
 Despite this apparent improvement, in 2010, according to the Discussion Paper, 33 per cent of ADE employees still received between $40 and $60 per week and 57 per cent still earn $80 or less per week. 

510 In addition, hours worked by supported employees have declined significantly in the last 10 years. In 2000, 61 per cent of these employees were employed on a full-time basis. In 2010, only 24.7 per cent of ADE supported employees were employed on a full-time basis. The remaining three-quarters are now employed part-time.

511 There is also a lack of research and oversight about the wage setting practices of Australian Disability Enterprises.

Women with Disability

512 Key issues include low workforce participation, lower remuneration and poorer quality jobs. Data from the Australian Bureau of Statistics show that working-age women with disability who are in the labour force are half as likely to find full-time employment (20 percent) as men with disability (42 percent); twice as likely to be in part-time employment (24 percent) as men with disability (12 percent); and regardless of full-time or part-time status, are likely to be in lower paid jobs than men with disability.
 A 2004 Senate Inquiry into Poverty and Financial Hardship concluded that women with disability are also affected by the lower wages paid to women relative to men and are more likely to be in casual jobs with little job security.

513 While the National Disability Strategy recognises that women with disability “face poorer economic outcomes than men with disability”, there are no gender-specific measures identified in the ‘Areas for future action’.

514 Australia has announced a raft of measures in an attempt to address pay inequities in remuneration, including changes introduced to the Fair Work Act 2009 (Cth) to include the right to equal pay for work of equal or comparable value.
 Whilst these and other measures are a welcome move for women in general, there is no specific reference to women with disability in the Australia’s planned measures announced in an attempt to address the pay gap. 

RECOMMENDATIONS Article 27

· That Australia conducts a comprehensive review of the current employment support arrangements for people with a disability with a view to developing a national plan to significantly increase support for men and women with disability, in particular men and women with intellectual disability to move from school to training to open employment. 

· That Australia ceases to fund segregated workplace options.

· That Australia funds employment support for all people with disability that is attached to the individual and is able to be used in mainstream settings.

· That Australia conducts an audit of the current supported employment wage assessment tools and industrial conditions with a view to ensuring that people with disability receive equitable and fair remuneration for their work, and receive the supports they need to move from supported employment to open employment. That Australia increases investment in addressing structural barriers to the employment of men and women with disability, in relation to workplace accommodations and adaption, accessibility of workplaces, flexibility of work requirements and accessible and affordable public transport.

· That Australia adopts initiatives to increase employment participation of women with disability by addressing the specific underlying structural barriers to their workforce participation.
Article 28 — Adequate standard of living and social protection
STATUS IN AUSTRALIA

515 Australia does not adequately protect the right to an adequate standard of living and social protection. People with disability are consistently overrepresented in indicators of financial hardship and poverty. Almost one in two people with a disability in Australia live in or near poverty (45 percent). This is more than 2.5 times the rate of poverty experienced by people without disability and more than double the Organisation for Economic Co-operation and Development (OECD) average of 22 percent. Australia is by far the worst performer on this indicator, ranking 27th out of 27 OECD countries.

516 A Senate Inquiry into Poverty and Financial Hardship (2004) found widespread poverty among people with disability and recommended that a new welfare allowance be introduced to address the extra costs associated with disability, such as the need for professional carers, special education and employment support.
 People with a disability have lower household incomes than those without a disability, with 45 percent having an equivalised gross household income in the lowest quintile in 2008 compared with 35 percent of those without a disability.

517 Eligibility criteria to access disability income support are too rigid and are fundamentally based on a system of categorising disabilities rather than assessing needs of individuals. As a result, one in seven recipients of lower allowances such as NewStart Allowance - $128 a week less than the DSP - has a partial work capacity because of disability.
 Many people with disability applying for DSP are automatically placed on NewStart while they prove they are unable to get work, despite significant community concern that this measure is both unfair and will be ineffective in helping people to find work.

Case Study

“Disability support recipients live lives of fear and desperation. Sooner or later every disability support recipient I know has confessed to the concern they feel over the ‘what if’ factor—what if government stops paying social security/disability support?”

518 Women with disability disproportionately receive a parenting allowance which is at a lower rate than the Disability Support Pension (DSP). In October 2011, the single rate for parenting allowance was $641.50 compared with the Disability Support Pension of $689.00.

519 The current Federal Government has said that continuing to introduce measures to shift people with disability onto lower payments are aimed at providing incentives to work,
 however data shows that rates of labour force participation for people with disability have not changed significantly between 1993 and 2009.
 The shift of people with disability to NewStart began in 2005 under a previous Federal Government; this information suggests that lower payments do not increase employment among people with disability.

520 Access to services, devices and aids is based on rigid eligibility criteria rather than need. (See Article 20)  

Case Study

“I am almost totally deaf. I have had significant problems dealing with Centrelink. They do not understand my disability and how it affects my ability to work. They suggested employment options that would be ridiculous for someone with a hearing impairment: eg Accounts Payable which is almost all telephone work, Child-minding (how dangerous would that be for the children if I can’t hear what they are saying). They refused my application for DSP and only granted it once I paid for an Independent OT report which was used by the Job Capacity Assessor to write a new assessment. I was finally granted my DSP after going through the Social Security Appeals Tribunal and the Administrative Appeals Tribunal.”

Impairment Ratings Exclude Certain Disability Types
521 The Federal Government has introduced changes to legislation that are designed to reduce the number of persons deemed eligible for the DSP and move them to a much lower payment for unemployment benefits. An Impairment table has been developed for this purpose that redefines disability. Impairment ratings are only given to people whose medical condition has been fully documented and diagnosed, and has also been investigated, treated and stabilised for two years. Government commissioned research anticipates that these changes will lead to a significantly lower number of approved DSP applications.

522 There are some key groups of people with disability for whom this process creates the risk of non-compliance:

(a) people with psychosocial disability;

(b) people who are seriously ill; 

(c) people with fluctuating or episodic conditions; 

(d) people who have undiagnosed conditions;
(e) people with drug and alcohol dependence; and
(f) people with two or more mild conditions which combine to have a serious impact.
Waiting Period for Immigrants
523 All migrants that come to Australia (except for those immigrating on humanitarian grounds) have to wait two years before they can access general income support. However migrants with a disability have to wait ten years as specified by the Social Security Act 1991 (Cth)
in order to access the DSP. 

524 The ten year qualifying period creates financial difficulties for the estimated 5,000 affected migrants with disability, particularly if they are unable to achieve financial security through employment.

Case Study

S. was accepted into New Zealand under the Humanitarian program and then migrated to Australia to be reunited with another family member. She has post traumatic stress disorder and severe depression as a result of her experience of trauma. Although S. has limited English proficiency, Centrelink has not provided her with a translated explanation for why she was not eligible for the Disability Support Pension and so over the years she has constantly struggled to understand why she has not be eligible: for example, she has thought that the authorities must not believe she has a disability. When Welfare to Work changes were implemented, S. was transferred from a sickness benefit to Newstart Allowance which required her to actively look for work and lodge an application every two weeks to receive the allowance. As a result of advocacy she was assessed and placed on a Personal Support Program which meant she could meet the requirements of this program by attending counselling. However this program is due to finish soon and she will still have another 6 months before her 10 years is up. This is very emotionally and financially stressful for S. every time there is a change and she is faced with new requirements that she will have difficulty meeting.

Ensuring an Adequate Standard of Living
525 The level of income support available to people with disability in Australia is often insufficient to ensure an adequate standard of living. People with disability are more likely to reside in the poorest postcodes of Australia’s capital cities,
 and often experience a lack of access to things the community considers basic essentials.
 This stems from a number of issues, including:

(a) the rate of the DSP payable being too low and subject to strict eligibility criteria;
(b) disability allowances are insufficient to cover the extra cost of living with a disability;
(c) the inadequacy of the DSP is particularly illustrated by the comments of those in supported accommodation settings or aged care facilities, where a large portion of their pension is taken by the care facility;
(d) some government enforced accommodation options consume almost the entirety of a person’s income, leaving limited disposable income leading to an inadequate standard of living; 

(e) means testing and work requirements of social security payments reinforces poverty level living. Means testing and work requirements on concession cards and services and other allowances create a disincentive to work; and
(f) for people in nursing homes, most of their DSP is taken by the service providers. This leaves little for other things such as outings and haircuts.
 

526 Section 49 of the Disability Discrimination Act 1992 (Cth) exempts insurers from full coverage of people with disability.
 This means that people with disability and their families are, in some cases, not eligible for the same income protection available to the wider community.

527 In 2002, just over one third of people from an Aboriginal and Torres Strait Islander background aged 15 years or older reported a disability or long term health problem in the National Aboriginal and Torres Strait Islander Survey, spread relatively evenly over remote and non-remote areas.
 However, people from an Aboriginal and Torres Strait Islander background are underrepresented in Commonwealth services.
 The isolation of some Aboriginal and Torres Strait Islander communities, especially in the Northern Territory and north Western Australia, make it difficult for them to get access to services which are predominantly located in the major population areas.

528 A 2008 survey noted that over half of all Aboriginal and Torres Strait Islander people with a disability were receiving a government pension or allowance as their principle source of income.

529 There is a lack of access to appropriate housing and urban infrastructure (including clean water and sanitation) in many remote settlements where Aboriginal and Torres Strait Islanders with disability live. Many people with disability in these communities are living in families that are also living in poverty and where there are higher rates of disease, substance abuse and domestic violence. Disability support programs and services do not effectively reach many people with disability in these remote communities or may not be flexible or compatible with cultural values and traditions.
Lack of Measures Taken to Recognise the Connection between Poverty and Disability
530 In Australia, very few studies have measured the connection between disability and poverty. One study that has been published by the Social Policy Research Centre
 makes a link between the incidence of disability and the risk of poverty and actual hardship.
 Further statistical information in this area is required in order to ensure that government programs are achieving the outcomes envisaged by Article 28.
531 There is no recognition of the cost of disability to the individual. This is compounded by the inability to afford disability services.

RECOMMENDATIONS Article 28

· That Australia prioritises gender-specific research and disaggregated data collection on the links between disability and poverty, including identifying poverty alleviation and monitoring strategies to address poverty among all people with disability. 

· That the Disability Support Pension be regularly raised in addition to indexation in recognition of the extra cost of living with disability to ensure people with disability have access to an adequate standard of living.

· That Australia prioritises steps to safeguard and promote the realisation of the right to an adequate standard of living and social protection for people from Aboriginal and Torres Strait Islander communities, including education about income support arrangements and the appropriate and timely provision of disability supports.

· That the 10 year qualifying period for migrants to access the DSP is abolished.

· That Australia revises the Impairment Table developed as an assessment tool to determine level of benefit entitlements to ensure that it is based on a social model International Classification instrument.

· That unemployment and other benefits, such as Parenting Payment be raised to be equivalent with other pension payments.
aRTICLE 29 - PARTICIPATION IN POLITICAL AND PUBLIC LIFE

STATUS IN AUSTRALIA

532 People with disability face significant barriers in participating in political and public life. The ability of people with disability to vote independently and in secret in Federal, State and Territory and Local Government elections is still not a reality for many people with disability in Australia. This is despite the fact that voting is compulsory in Australia, and people are fined for not casting a vote if they are on the electoral roll or register. 
533 The Disability Discrimination Act 1992 (Cth) (DDA) makes it unlawful to discriminate on the basis of disability with regards to the administration of Australian laws and programs, the provision of goods and services and access to premises. These provisions cover access to the electoral processes including being able to vote.

534 The Electoral Act 1918 (Cth) (Electoral Act) governs various aspects of federal voting registration qualifications and voting procedures that affect the political rights of people with disability. Each State, Territory and Local Government has separate legislation governing their respective election processes.

535 The National Disability Strategy (NDS) recognises the need to remove societal barriers that prevent people with disability from being able to vote.
 The NDS describes some measures that are being taken by some Australian governments to address this, but there are no actions concerning comprehensive legislative and policy reform in this area.

Exclusion from the Electoral Roll
536 Provisions in the Electoral Act, and State, Territory and Local Government electoral legislation prevents a person from being included on the electoral roll if they are incapable of understanding the nature and significance of enrolment and voting by reason of ‘being of unsound mind’. This presumption of incapacity denies some people with disability, particularly people with cognitive impairment and psychosocial disability the right to vote.
 (See also Article 12)
537 A High Court decision affirmed that the rationale behind the ‘unsound mind’ provision is related to the capacity of the voter to exercise choice,
 protections to the integrity of the electoral process and the system of representative government.
 However, this ignores the following points:
(a) there is no definition of ‘unsound mind’ in legislation, which leads to confusion and ambiguity in how it is applied, and who makes decisions concerning ‘unsound mind’;

(b) many people who are considered of ‘sound mind’ do not necessarily understand the nature and significance of voting, yet they are still allowed to vote and exercise choice in who they vote for; and
(c) a person with disability is highly likely to be automatically excluded from the electoral roll without any consideration of the support measures that should be provided to assist the person to exercise voter choice and to cast a vote.

Lack of Access to Secret Ballots
538 Australia is recognised for being the first country to develop and implement the secret ballot in 1856, which is still commonly referred to as the ‘Australian ballot’.

539 The Electoral Act prescribes the assistance to be given to certain voters with sensory or physical impairment to cast a vote. Such voters must nominate a person of their choosing or a polling official to enter the voting booth with the voter and assist with marking, folding and depositing the voting paper in to the ballot box. This arrangement falls far short of providing people with disability with a secret ballot. There is also no confidentiality in an ‘assisted ballot’.

540 In the 2007 federal election, Electronically Assisted Voting (EAV) was trialled in 29 locations to enable an independent vote for electors who have vision impairment.
 This gave over 300,000 Australians with vision impairment the ability to cast a secret and independent ballot for the first time.
 Statistically, 850 blind or vision impaired voters successfully used EAV at the 2007 election, and over 97 percent of respondents surveyed were satisfied or very satisfied with the system.

Case Study

“For the first time in my life, I won’t have to tell someone else who I am voting for. I have voted in many federal, state and local elections but I have always had another person marking my ballot paper. Now I can truly exercise my democratic right in the same way as others.”

541 A subsequent Federal Government report recommended discontinuing EAV on the basis that the average cost per vote was too high.
 However, there was no analysis of the average cost per vote if EAV was available to all voters, as it is in other nations, such as the United States of America and the Netherlands. There was no consideration of the benefit of EAV to other voters, such as those people who have limited ability to use paper ballot forms.
 There was also no consideration that the additional costs in providing people with disability with equal political rights are a “necessary trade off in allowing one group of electors to exercise the same quality of franchise as most of the community”.

542 Ballot papers are also not provided in accessible formats, such as Braille, which means people who are blind or have vision impairment must rely on someone else to cast their vote for them. In Fittler v NSW Electoral Commission, the tribunal held that failing to provide a ballot paper in Braille to a blind or vision impaired person was unlawful discrimination. Mr Fittler was subsequently provided with a Braille ballot form in the next local government election, allowing him to vote independently for the first time:

The right to vote in secret is now such a well-established, deep-rooted principle that many view as a necessary ingredient to maintaining democratic integrity.

543 A 2010 legislative development allowed for the Electoral Commissioner to determine the method of secret ballot.
 Under these rules, electors who are blind or have vision impairment would have the option of attending an electoral office to be connected to trained call centre operators to complete their ballot papers in private.
 This approach does not however assure the voter of anonymity and will require the voter to travel to the divisional office to cast their vote.

Inability to Access Postal Voting
544 The Electoral Act permits an elector to apply for a postal or pre-poll vote if they will not be within eight kilometres of the nearest polling place. However, many polling places are inaccessible for people with disability and the nearest accessible polling place is often much greater than eight kilometres. 

545 The inability to apply for a postal vote disproportionately impacts people with disability in remote and rural areas and particularly Aboriginal and Torres Strait Islander people with disability who often do not have accessible transport or sufficient means to attend an accessible polling place on election day.
 The cost of delivering services to people living in remote areas is also a likely factor in limiting access to voting for some Aboriginal and Torres Strait Islander people with disability.

Inaccessible Voting Locations and Information
546 During the 2007 federal election, available statistics found that only 15 percent of polling places were accessible.

547 Being able to vote is hampered by a lack of accessible transport options to and from voting venues, as well as a lack of access to the buildings, booths and voting processes themselves. Coupled with restrictions on casting postal votes
 and limited availability of electronically assisted voting,
 access difficulties cause additional cost and inconvenience.

Case Study

“One of our clients stated that her closest accessible polling booth was 45 minutes away by electric wheelchair and would cost around $20 to $50 if she caught a taxi. Consequently, our client decided to vote at her closest polling booth, which was ten minutes away by electric wheelchair. However, as the polling booth was not accessible, she was forced to vote outside. She did not have sufficient privacy and felt very undignified. Furthermore, our client was unable to place the ballot in the ballot box herself as the ballot box was inside the building and therefore had to rely on electoral officials to do it for her.”

548 Information on how to vote and the locations of accessible polling venues are not being made available to people with disability in accessible formats or in a timely manner.

Case Study

“One of our clients stated that as his local polling booth there was no easy English information available. The polling booth official was unable to communicate the steps required to fill out the ballot paper. Fortunately he had visited the booth with his father, and his father provided instructions. Our client did feel pressured to vote for a particular candidate, as he was aware that his father had voted for that party all of his life.”

549 These problems are exacerbated for people with disability from non-English speaking backgrounds who face language barriers in addition to issues with information and materials in accessible formats. This often means they need to rely on translators and interpreters to cast their vote.

Case Study

“While I am able to cast an electoral vote, I must forego the secrecy of my vote as I require assistance to complete the ballot paper. Access to polling booths is often limited due to inadequate infrastructure and transport. Information, particularly from minor parties, is largely unavailable to me but improving as accessibility of the internet improves. However, those who cannot access the internet and/or have limited English proficiency often miss out on information produced by political parties.”

Disenfranchisement of People with Disability
550 The disenfranchisement of some categories of prisoners in Australia has a disproportionate impact upon people with disability, as people with disability are overrepresented in the prison population. (See also Article 13) The Electoral Act provides that prisoners serving a sentence of three or more years cannot vote, even if they are on the electoral roll.

551 Many people with disability who live in residential facilities have limited access to voting.

552 Homeless people, many of whom have cognitive impairment or psychosocial disability are often not registered to vote, nor provided with any supports or assistance to register or cast a vote.

Absence of People with Disability in Representative Government Capacity
553 Community attitudes are seen as a significant barrier to entry into government.
 Whilst there appears to be more opportunities at local government levels, there is an apparent lack of representation of people with disability in major political parties, particularly at state and federal level.

554 There are very few members of parliament who have a disability or have been elected on a disability platform. Kelly Vincent from the ‘Dignity for Disability’ party was elected in 2010 to the South Australian Legislative Council, and became the first person who uses a wheelchair to be elected into the South Australian Parliament and the first Australian Parliamentarian to be elected on a disability platform. Graham John Edwards, a double amputee, was a member of the Commonwealth House of Representatives from 1998 to 2007.

Insufficient Government Support to Representative Disability Organisations
555 People with disability are one of the most politically disenfranchised groups in Australia. 

556 A person can be removed from public office, such as serving as a judge or politician if it is found that they cannot fulfil responsibilities on the grounds of ‘disability’, such as a psychosocial disability. (See also Article 12)

Case Study

In 2011, the Judicial Commission of New South Wales recommended to the New South Wales Parliament that a magistrate be removed from his judicial office on the basis that he may in future become incapacitated by his psychosocial disability. The Judicial Commission of New South Wales made this recommendation following investigation of complaints of inappropriate behaviour by the magistrate, even though it found that the magistrate had sought treatment for a mental health condition which now effectively allowed him to successfully undertake the responsibilities of his position.

557 People with disability are precluded from serving on a jury because the law may disqualify them on the basis of disability, such as psychosocial or sensory disability; or because of barriers that prevent serving on a jury, such as inaccessible locations and information.

558 People with disability are further excluded from engaging in the political process through the inadequate funding of Disabled Persons Organisations. 

RECOMMENDATIONS Article 29

· That Australia preserves the right of people with disability to vote in elections on an equal basis with others by removing section 93(8) of the Electoral Act 1918 (Cth) (‘unsound mind’ provision) and/or enacts alternate legislation restoring the presumption of the capacity of people with disability to vote and exercise choice.

· That Australia conducts a thorough, critical review of the legislative and administrative arrangements governing electoral matters to ensure that people with disability can fully and equally participate in electoral processes, including obtaining the right to cast a secret ballot freely and independently. 

· That Australia ensures that all aspects of voting in an election are made accessible to all citizens with a disability who are eligible to vote by:

· enabling people with disability to more easily register for a postal or pre-poll vote;

· ensuring access to voting places that allow access by public transport and entry to polling stations;

· providing voting information and forms in alternative formats; and

· making available electronically assisted forms of voting to those who need it, regardless of cost of providing this facility.

· That Australia ensures that voting materials including ‘how to vote’ information and the materials involved in recording and lodging votes are provided in alternative formats. This includes the provision of hearing augmentation systems, Auslan interpreters, audio descriptions, Braille versions of documents, materials in easy and plain English and the right to have a person of own choosing to assist with the voting process.

· That Australia ensures voting rights for all Australian citizens held in custody, regardless of the length of their prison sentence.

· That public services in all jurisdictions increase opportunities and support for people with disability to play an active role in public administration.

· That Australia addresses leadership development for people with disability by resourcing people with disability and their representative organisations to develop leadership development initiatives and to promote participation by people with disability in all areas of political and civic life at all tiers of government in Australia.

· That Australia provides adequate resources to representative organisations of people with disability to enable them to participate in the policy process.
Article 30 — Participation in cultural life, recreation, leisure and sport

STATUS IN AUSTRALIA

559 In 2009, Australia launched the National Arts and Disability Strategy.
 Since then there have been inadequate resources allocated to the Strategy to achieve comprehensive implementation.

560 The National Disability Strategy (NDS) includes a policy direction for increasing participation of people with disability in the “social, cultural, religious, recreational and sporting life of the community”.
 The NDS recognises that barriers to the built environment as well as social and attitudinal barriers prevent or limit people with disability from participation and create a situation of isolation and loneliness. However, aside from the National Arts and Disability Strategy and some measures to address accessibility, there are no comprehensive measures to address these barriers, particularly the circumstances that create isolation and loneliness.

561 People with disability in Australia have lower rates of attendance at both sporting and cultural events, and lower rates of participation in sports.
 Nearly 30 percent of people with disability do not leave home as often as they would like, with the majority citing their disability or the cost of going out as the primary reasons.

562 With considerable competing priorities for resources in meeting the basic needs of people with disability, there is an attitude that facilitating participation in recreation and cultural opportunities is a ‘luxury’ rather than a right, which can be addressed if funding and other funding factors permit.

563 People with disability from Aboriginal and Torres Strait Islander communities face considerable barriers in participating in cultural events and activities.

Inaccessible Cultural Events, Performances and Materials
564 The formats through which art and culture are expressed or conveyed are not always accessible for some people with disability. Information about upcoming or popular art events and cultural exhibits may be accessible for people generally, but not to some people with disability with sensory or cognitive impairment.

565 Compulsory regulation of accessible information is currently limited to captioning on television for news programs and at prime evening times.
 

566 Many people describe being unable to access places for cultural performances and materials such as galleries, museums, cinemas and concert halls due to a combination of physical inaccessibility of premises, information not being given in alternative formats, material being provided without reasonable adjustments, and staff lacking skills in understanding disability issues and knowing how to assist.

567 The relative unavailability of accessible transport to cultural performances is another barrier to cultural participation. Accessible transport to various events typically runs only in daytime hours meaning people with disability do not have access to any of the various night time events.

Case Study

“I do not have access to plays, television, movies, tourism and other cultural events in the same way as others because there is no interpreter provided... I cannot attend plays and movies in the same way, because with plays if they provide an interpreter it is only at a specific date/time rather than at a date/time I would just choose to go the same as others. With movies, there [are none with] captions in my area. The closest one is 2 hours away and they are held at specific days/time so I can’t just go like others.”

568 People with disability from different cultural backgrounds report that it can be difficult to participate in culturally important activities, such as attending church.

Case Study

“Sometimes it is harder to be part of a group if you have a disability and are within a church group. Because I could not physically do things I found it harder to belong in the church group. I felt like if I did not physically contribute and because I was from a culturally diverse background, I had ‘double discrimination’ because of my disability and being from a [non-English speaking background] background.”

569 There is little data on the cultural inclusion of people with disability from non English speaking backgrounds or Aboriginal and Torres Strait Islander people with disability.

Lack of Opportunities to Develop Creative Endeavours
570 Artists with disability are not well promoted in the arts community and attitudes to the employment of people with disability in this sector are a constant barrier.

571 There are insufficient statistics regarding people with disability working in the arts industry to provide comprehensive analysis of current trends. 

572 People often face discrimination in the audition and training processes for various performing arts, particularly on the basis of ‘visible’ disability.
 Further, the lack of reasonable adjustments such as captioning and audio description, prevent people with disability from considering engaging in the arts community.

573 People with disability are not encouraged to pursue a passion or career in the arts, nor is it sufficiently considered or promoted as a valid career path. 

Inaccessible Tourism Services and Facilities
574 Many people with disability face difficulties accessing places for tourism services. The tourism industry in Australia is content with ‘comfortable inaction’ on making buildings and services more accessible.

Case Study

“In February I went to Sydney for a couple of meetings. I had two days to fill in between those meetings and decided to become a tourist and take a ride on my mobility scooter along George Street. I wanted to access an internet cafe, I wanted to buy a book, and I wanted to get a take-away meal from Chinatown. I completed none of these tasks. Why? Because one of the major streets, in one of our major cities, and the destination of many hundreds of thousands of tourists, was lined with shops and facilities which all required my mobility scooter to climb steps into them. Eventually I had to swallow my pride and at the stepped door of a pharmacy shout for an assistant to come serve me. No other people who wanted something from that pharmacy were served at the door — so why is it that tourists with a disability, as I was in Sydney a few weeks ago, have to accept door step service?”

575 Many people complain about the lack of information regarding accessible tourism operators, while the information that is available is “fragmented”, “generally unreliable” and “inaccurate”.
 Moreover, people with disability dislike the negative experience of being segregated from the general public and catered for as a separate group.

Low Participation Rates in Sport and Recreation
576 Many barriers remain for people with disability to engage fully in sports and physical activity compared to other Australians. Disability support staff are often only available to support people with disability to attend congregate and segregated day programs or segregated sheltered employment programs during normal business hours from Monday to Friday. The institutionalised nature of these activity programs is largely constructed around carer respite needs and disability residential care facilities that allow very little choice and freedom for individuals. Little or no support funding is available for after-hours participation which restricts social inclusion and participation when most of the community is enjoying recreation. 

Case Study

“There is no opportunity for people to attend events at night due to restriction of transport and support staff hours at night time.”

577 Insufficient funding characterises most of the problems faced by people with disability participating in sport. Support for grass roots participation and pathways to elite level competition are lacking due to the largely voluntary nature of the workforce in this area. Disability support costs present a major challenge for sport and recreation clubs and organisations.

578 The cost of purchasing specialised sporting equipment such as modified wheelchairs, bats/racquets and access to modified playing areas/surfaces is beyond the means of most people.
 For example the cost of specialised equipment and regular repairs posed a significant barrier to entry for most people with disability.

579 Integration in sporting and leisure activities is encouraged by Australia, but the means to integrate a person with disability is often not funded. For instance, people with disability from non English speaking backgrounds may not have the confidence, English proficiency or social skills to join a mainstream activity, and have little means to develop such skills.

580 A great deal more attention has been paid to participation in organised sports and physical activity than to the much broader range of leisure and recreation opportunities that include more social, passive and less structured activities and pastimes. Most of the endeavours have focused on the development of sports clubs and organisations, but the failure to properly address the aspirations and needs of people with disability themselves means that much of this work is not of direct benefit to those who need support.

Friendship and Social Connections

581 Consultations with people with disability concerning unmet needs and aspirations continuously give prominence to a desire and need for friendship and social connection, particularly for those people with disability who are most socially marginalised. There is more emphasis on physical aspects of sports rather than supporting relationship needs through participation in a much wider range of recreation, sport and cultural activities. 

RECOMMENDATIONS Article 30

· That Australia provides sufficient resources to comprehensively implement the National Arts and Disability Strategy.

· That Australia focuses on developing measures to facilitate social connections and friendship for people with disability through provision of disability supports that encourage participation in a wide range of recreation opportunities in line with aspirations and preferences of individuals with disability.

· That Australia adequately supports the participation of people with disability in all aspects of the arts including professional development.

· That Australia adequately supports the participation of people with disability in sports and recreation activities at both grass roots community and elite levels.

· That Australia promotes good practice in accessible tourism.

· That Australia develops comprehensive measures to address barriers to the specific cultural needs and life of Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds.
Article 31 — statistics and data collection

STATUS IN AUSTRALIA

582 Although general information regarding people with disability is collected by the Australian Bureau of Statistics (ABS) more nationally consistent, disaggregated data needs to be collected and publically reported across all areas addressed by the CRPD in order for Article 31 to be properly implemented. 

583 The lack of nationally consistent disaggregated data raises serious concerns about the ability of Australia to evaluate the implementation of the National Disability Strategy (NDS). The NDS relies heavily on data, primarily from the ABS for evaluating success in achieving outcomes.

584 Item A.3.3(h) of the Annex to the ‘Guidelines on treaty-specific documents to be submitted by Parties under Article 35 of the CRPD’
 specifies that statistical data regarding the realisation of each CRPD right should be recorded on an annual, comparative basis over the past four years. This has not occurred, or if it has, the data has not been released to the public, raising concerns under Article 31(3) of the CRPD. 

585 The lack of disaggregated, consistent data was specifically referred to by the UN Committee on the Elimination of Discrimination against Women and the UN Committee on the Rights of the Child in relation to data on women with disability (see also Article 6) and children with disability (see also Article 7).
 

586 A number of disability representative and advocacy organisations have expressed concerns about data disaggregation, thereby raising issues under Article 31(2) of the CRPD. For example, data about people with disability, or their families, from a non-English speaking background is limited.
 Similarly, despite domestic and family violence being an acknowledged problem for people with disability, particularly women with disability, the data collected by the ABS in the ‘Personal Safety Survey’ in 2005 did not include information pertaining to an individual’s disability status.

587 There are a number of areas where there is a complete lack of data. This includes the uptake and accessibility of health services to people with disability. For example, without the data to indicate whether women with disability are accessing health programs that provide mammograms to screen for breast cancer and pap smears to screen for cervical cancer, it is difficult to assess whether health services are being properly implemented to cater for both the general population and people with disability.

588 There is no indication that the information gathered by Australia and the ABS is made accessible through Braille or Auslan formats or that the information is published in languages other than English. This raises concerns with regard to Article 31(3) of the CRPD and the commitment of Australia to ensuring accessibility to people with disability and others.

589 Copyright restrictions over data and reports generated by data collected by Australia have been used to prevent disability representative and advocacy organisations from making data publically available to people with disability. This also raises concerns with respect to Article 31(3).

590 Additionally, the ABS requires payment for disaggregation for particular datasets, which also raises concerns about public accessibility. This is particularly problematic in analysing the situation of specific groups of people with disability, such as women with disability, children with disability, Aboriginal and Torres Strait Islander people with disability and people with disability from non English speaking backgrounds. 

RECOMMENDATIONS Article 31

· That Australia develops nationally consistent measures for the collection and public reporting of disaggregated data across the full range of obligations contained in the CRPD.

· That all data be disaggregated by age, gender, place of residence, type of disability and cultural background.

· That all data collected be available free of charge to people with disability through their representative and advocacy organisations.
Article 32 — International cooperation
STATUS IN AUSTRALIA

591 Australia’s Overseas Development Assistance (ODA) agency is AusAID. The key measures for implementing obligations under Article 32 are outlined in Development for All: Towards a disability-inclusive Australian aid program 2009-2014.
 Development for All aims to change the way that Australian international development assistance addresses disability.

592 Improving the lives of people with disability became one of the ten core development objectives of Australia’s aid program in 2011, giving recognition to the fact that the Millennium Development Goals (MDGs) will not be achieved without addressing the situation of people with disability.

593 Development for All and the inclusion of disability as a core development objective, have been widely welcomed and supported by disability inclusive development advocates and Disabled Peoples Organisations (DPOs) in Australia and recipient countries. However, Australia has only committed to increase its ODA to just 0.5 percent of Gross National Income (GNI) by 2015–16, while other donor countries intend to give 1 percent of GNI in ODA by 2015. Its commitment to provide $30.2 million over four years to support developing countries improve quality of life for people with disability,
 is a mere 0.02 percent of ODA in 2010–11. 

594 People with disability have been appointed to the Disability Reference Group (DRG) to advise AusAID on the implementation of Development for All. This expertise and leadership from people with disability, including from a regional DPO has been significant in raising the profile of disability inclusive development. However, the DRG does not currently include a representative from a national DPO from recipient countries or from Australia. 

595 Development for All has not resulted in people with disability being employed in key leadership and critical advice positions within AusAID.

596 Development for All outlines the need to partner with DPOs in recipient countries, but has failed to meaningfully engage with Australian DPOs who partner and work closely with DPOs in developing countries. This has an impact on the ability of Australian DPOs to strengthen advocacy to increase the priority on disability inclusive development.

RECOMMENDATIONS Article 32

· That Australia increases its overall aid budget to be commensurate with international standards, and increase its budget commitment to specific disability inclusive initiatives.

· That AusAid employs people with disability in leadership and critical advice roles.

· That Australia actively supports, partners and engages with Australian DPOs in international development. 

· That AusAid partners with Australian DPOs to promote the leadership of people with disability in disability inclusive development.
Article 33 — National implementation and monitoring

STATUS IN AUSTRALIA

597 In Australia, the Attorney-General’s Department (AGD) and the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) have been designated the joint focal point within the Federal Government regarding the implementation of the CRPD. This satisfies, in part, the obligation under Article 33 to establish a coordination mechanism within government facilitating the actions of different government agencies and civil society. 

598 However, it is not yet clear how adequate and effective AGD and FaHCSIA will be in coordinating all actions across the broad range of government and non-government agencies. It is unclear if there is a coordination strategy between these two Departments and across other agencies. AGD and FaHCSIA have no authority to direct the work of these agencies or civil society. There has also been no consultation with people with disability, their representative and advocacy organisations and civil society about the nature of mechanisms that need to be put in place to ensure that there is appropriate and independent monitoring of implementation of the CRPD including the designation of the focal points. 

599 The National Disability Strategy (NDS) sets out a very clear position in relation to working collaboratively with people with disability, their representative and advocacy organisations and civil society in implementing the Strategy.
 The planning and implementation process for the NDS is already underway with at very best, only tokenistic consultation and involvement of people with disability, their representative and advocacy organisations.

600 The NDS does not meet the obligations under Article 33 as the ten year implementation plans are currently under development with a proposed endorsement date of 2012. 

601 The Attorney-General has also made a declaration under the Australian Human Rights Commission Act 1986 (Cth) (AHRC Act) to include the CRPD rights in the definition of human rights. This gives the Australian Human Rights Commission (AHRC)
 power to perform certain roles to ensure Australia performs its obligations under the CPRD and allows for realisation of CRPD rights by people with disability. However, this does not constitute comprehensive implementation of Article 33 given AHRC functions are limited to acts or practices of the Commonwealth, and given all elements of Article 4 are not included in the AHRC Act. In addition, the AHRC does not have the necessary level of financial and information resources to effectively monitor CRPD violations.
602 Disability representative, advocacy, legal and human rights organisations are concerned that the initial report under CRPD provided by Australia to the CRPD Committee does not provide the necessary data and analysis for a comprehensive assessment and ongoing effective monitoring of CRPD implementation and compliance.

603 Whilst the Disability Discrimination Act 1992 (Cth) and Disability Services Act 1986 (Cth) and their state and territory counterparts incorporate some elements of the CRPD, it remains the fact that CRPD rights are not comprehensively protected under Australian law. (See also Article 4) 
RECOMMENDATIONS Article 33

· That the Attorney-General’s Department and the Department of Families, Housing, Community Services and Indigenous Affairs take urgent action to consult with people with disability through their representative and advocacy organisations about the establishment of an effective and independent monitoring mechanism for progressing both the National Disability Strategy and implementation of the CRPD in Australia.

· That Australia establishes a National Disability Commission and National Disability Research Institute as part of Australia’s framework for promoting and monitoring implementation of the CRPD.
 These institutions should work in cooperation with other elements of Australia’s implementation and monitoring framework with all its capacities, powers and duties underpinned by the CRPD.

· That Australia directly incorporates the CRPD into Australian law,
 by the introduction of a Bill of Rights; a provision incorporating CRPD into law; or, specific incorporation or translation of Article 4 obligations into domestic law. (See Article 5)

· That Australia examines its framework to promote, protect and monitor the implementation of the CRPD by ensuring the framework carries out a strategic rather than purely informational role, including monitoring the transformation of major social structures to ensure current and future levels of compliance with the CRPD; and examining the need for any additional measures to ensure compliance with the CRPD in areas that fall outside the direct responsibility of national human rights institutions.

· That Australia adequately resources disability representative, advocacy and legal organisations to participate in the implementation and monitoring of CRPD.
AbBreviations 
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Australian Bureau of Statistics

AHRC
Australian Human Rights Commission

AusAID
Australian Agency for International Development

Auslan
Australian Sign Language

CAT
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Council of Australian Governments

CLCs
Community Legal Centres
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Convention on the Rights of the Child 

CRPD 
Convention on the Rights of Persons with Disabilities

DDA
Disability Discrimination Act 1992 (Cth)

DSA
Disability Services Act 1986 (Cth)

DSP
Disability Support Pension

DPOs
Disabled Persons Organisations
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Australian Government Department of Families, Housing, Community Services and Indigenous Affairs

ICCPR
International Convention on Civil and Political Rights 

ITO
Involuntary Treatment Order

MHRT
Mental Health Review Tribunal
NDIS 
National Disability Insurance Scheme 

NDS
National Disability Strategy

NGOs
Non-Government Organisations
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Overseas Development Assistance
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Organisation for Economic Co-operation and Development
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UNICEF
United Nations Children’s Fund

UNHCR
UN High Commissioner for Refugees 
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Universal Periodic Review
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