
Review of identity motivated ‘hate crimes’
Background

Crime motivated by hatred of, or prejudice against, a particular group (hate crime) has an impact, on not only the victim, but also the group with which the victim was identified. Such crimes undermine the tolerance and respect for diversity that characterises the Victorian community. It also increases the sense of vulnerability of the victim and members of that particular group and erodes their sense of security. 
The nature of hate crimes are such that they largely affect individuals and groups that are identified, for example, by a particular race, religion, ethnicity, or sexual orientation. Examples of hate crimes are crimes that are motivated, wholly or partly, by racism, religious intolerance or homophobic attitudes. 
There is some debate about the difficulty in distinguishing whether a crime is motivated by hatred and prejudice or some other motive and the prevalence of such crime. Those issues are not the focus of this review. Recent court decisions have expressly found that racial hatred was a motivation for the commission of violent offences.
 Given that hate crimes do occur and can be proved in court, the focus of this review is whether the law and the justice system respond appropriately to such crimes.
In June 2009, the Government sought advice from the Sentencing Advisory Council as to how the Sentencing Act 1991could be amended to take into account the motivation of hatred of, or prejudice against, a particular group as an aggravating circumstance at the time of sentencing. 
The Government is currently implementing the Council’s recommendations. A proposed legislative amendment to the Sentencing Act will require a sentencing court to have regard to whether an offence was motivated (wholly or partially) by hatred of, or prejudice against, a group of people with common characteristics with which the victim was associated or with which the offender believed the victim was associated. This amendment will be an important legislative change that takes into account hatred or prejudice as an aggravating factor at the time of sentencing. 
There is further scope to consider how the criminal and civil justice system may appropriately respond to the serious and unique nature of hate crimes. Such a review should include consideration of the experience of victims during the investigation and prosecution of hate crimes and the appropriateness of the remedies currently available. Given that hate crimes are largely targeted at particular groups defined by their race, religion, ethnicity or sexual orientation, the review should focus on the needs of such groups. 
The focus of the review should be on research and analysis. The review should also be informed by consultation with key representatives of particular groups, for example within the Indian community, Jewish community and the Joint Working Group of the Attorney-General’s and Health Minister’s Advisory Committees on Gay, Lesbian, Bisexual, Transgender and Intersex Issues.
Terms of reference

The review should consider and report on the following issues with respect to hate crimes:

1. The need for any legislative change to ensure that criminal offences and penalties appropriately reflect the serious and unique nature of conduct motivated by hatred of, or prejudice against, a particular group.
2. Whether any changes to the investigation and prosecution of hate crimes should be made to improve the experience of victims of hate crimes. 
3. Any civil remedy that may be appropriate to respond to conduct motivated by hatred of, or prejudice against, a particular group. 
The review is to have particular regard to: 
· the principles of the Charter of Human Rights and Responsibilities Act 2006; and
· the discussion paper, ‘With respect: A strategy for reducing homophobic harassment in Victoria’ by the Joint Working Group of the Attorney-General’s and Health Minister’s Advisory Committees on Gay, Lesbian, Bisexual, Transgender and Intersex (GLBTI) Issues.
You are requested to report on the review by 1 September 2010.
� See DPP v Caratozzolo [2009] VSC 305. See also R v Palmer (Unreported, Supreme Court of Victoria, Court of Appeal, 13 September 1996). 






